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HEALTH  SECURITY  ACT— ANTITRUST 

PROVISIONS 


WEDNESDAY,  JUNE  15,  1994 

House  of  Representatives, 
Subcommittee  on  Economic  and  Commercial  Law, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2141,  Raybum  House  Office  Building,  Hon.  Jack  Brooks  (chairman 
of  the  subcommittee)  presiding. 

Present:  Representatives  Jack  Brooks,  Mike  Synar,  Howard  L. 
Berman,  David  Mann,  Hamilton  Fish,  Jr.,  Elton  Gallegly,  Charles 
T.  Canady,  Bob  Inglis,  Bob  Goodlatte,  and  Carlos  J.  Moorhead. 

Staff  present:  Cynthia  W.  Meadow,  counsel;  George  P.  Slover,  as- 
sistant counsel;  Perry  Apelbaum,  assistant  counsel;  Carrie  Bedwell 
Mann,  assistant  counsel;  Catherine  S.  Cash,  research  assistant; 
Deloris  L.  Cole,  office  manager;  full  committee:  Jonathan  R. 
Yarowsky,  general  counsel;  Alan  F.  Coffey,  minority  chief  counsel; 
Charles  E.  Kern  H,  minority  counsel;  and  Bryan  Frazier  and  Mi- 
chael McGown,  interns. 

OPENING  STATEMENT  OF  CHAIRMAN  BROOKS 

Mr.  Brooks.  The  subcommittee  will  come  to  order. 

Today,  we  will  hold  our  first  hearing  on  the  Health  Security  Act, 
focusing  on  health  care  antitrust  issues. 

Since  President  Clinton  submitted  his  ambitious  plan  for  reform- 
ing, one-seventh  of  the  American  economy,  three  House  commit- 
tees, and  two  committees  in  the  Senate  have  been  absorbed  in  com- 
prehensively reviewing,  rethinking,  and  rewriting  it.  The  Judiciary 
Committee's  jurisdiction  over  the  bill,  while  not  as  expansive,  nev- 
ertheless holds  critical  implications  for  the  ultimate  success  of  any 
health  care  reform  initiative  and  the  future  well-being  of  the  Amer- 
ican people. 

While  most  Americans  are  busy  dissecting  the  concept  of  man- 
aged competition,  some  are  using  the  occasion  to  seek  antitrust  ex- 
emptions. Others,  however,  warn  that  the  antitrust  exemptions 
would  seriously  undermine  the  central  goal  of  health  care  reform: 
to  bring  costs  under  control  and  empower  the  health  care  consumer 
in  the  marketplace. 

The  assertion  that  the  antitrust  laws  are  too  complicated  and 
confusing  when  applied  to  this  or  that  particular  business  is  a  fa- 
miliar one.  I  was  pleased  that  the  Justice  Department  and  the  FTC 
rejected  the  call  for  exemptions  last  year,  when  they  issued  their 
jomt  set  of  industry-specific  antitrust  enforcement  guidelines  for 

(1) 


health  care — ^in  itself  an  unprecedented  action.  Nevertheless,  some 
continue  pressing  for  exemptions,  and  there  is  even  one  in  the 
Health  Security  Act — just  a  little  bitty  one,  some  say.  Other  bills 
are  taking  an  even  more  radical  approach. 

The  subcommittee  is  fortunate  to  have  a  distinguished  group  of 
witnesses  before  it  today  to  help  us  evaluate  the  role  of  antitrust 
in  health  care.  We  welcome  you  all  and  look  forward  to  your  testi- 
mony. 

[Portions  of  the  bill,  H.R.  3600,  follow:] 


103d  congress 
1st  Session 


H.  R.  3600 


To  ensure  individual  and  family  security  through  health  care  coverage  for 
all  Americans  in  a  manner  that  contains  the  rate  of  gro\\lh  in  health 
care  costs  and  promotes  responsible  health  insurance  practices,  to  pro- 
mote choice  in  health  care,  and  to  ensure  and  protect  the  health  care 
of  all  Americans. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

NovEi>fBER  20,  1993 
Mr.  Gephardt  (for  himself,  Mr.  BoMOR,  Mr.  Hoyer,  Mr.  Fazio,  Mrs.  Kek- 
KELLV,  Mr.  Lewis  of  Georgia,  Mr.  RiCHARDSON,  Mr.  Dingell,  Mr. 
Rostekkowski,  Mr.  Ford  of  Michigan,  Mr.  Waxjiak,  Mrs.  COLLIKS  of 
nilnois,  Mr.  Stark,  Mr.  Williaais,  Mr.  Clay,  Mr.  Brooks,  Mr.  Moak- 
ley,  Mr.  ABERCROMBrE,  Mr.  ACKERALUC,  Mr.  Andrews  of  Maine,  Mr. 
Barrett  of  Wisconsin,  Mr.  Ber>ian,  Mr.  Bilbray,  Mr.  Blackwtell, 
Mr.  BORSKI,  Mr.  Brow'K  of  California,  Ms.  BrOWTC  of  Florida,  Mr. 
Cardik,  Mr.  CL^'BUR^•,  Mr.  Co-iTOE,  Mr.  de  Lugo,  Ms.  DeLauro,  Mr. 
Deutsch,  Mr.  Dicks,  Mr.  DrxoK,  Mr.  Durbik,  Mr.  Edwards  of  Cali- 
fornia, Mr.  Ekgel,  Ms.  English  of  Arizona,  Ms.  Eshoo,  Mr. 
Faleo>uvaeoa,  Mr.  Filker,  Mr.  Flakx,  Mr.  Foglietta,  Mr.  Frank 
of  Massachusetts,  Mr.  Gejdenson,  Mr.  Gibbons,  Mr.  Hastings,  Mr. 
Hilllvrd,  Mr.  HiNCHEY,  Ms.  Eddie  Bermce  Johnson  of  Texas,  Mr. 
Johnston  of  Florida,  Mr.  Kanjorski,  Mr.  Kretoler,  Mr.  LaFalce, 
Mr.  Laktos,  Mr.  Le\in,  Ms.  Lono,  Mr.  Marti N-EZ,  Mr.  Matsui,  Ms. 
McKiNNEY,  Mrs.  Meek,  Mr.  Minge,  Mrs.  Mintc,  Mr.  MuBPinr,  Mr. 
MuRTHA,  Ms.  Norton,  Mr.  Oberstar,  Mr.  Obey,  Mr.  Owens,  Mr. 
Pastor,  Mr.  Pa^TCE  of  New  Jersey,  Mr.  Rahall,  Mr.  Rangel,  Mr. 
Re^TvOlds,  Mr.  Romero- Barcel6,  Mr.  Rush,  Mr.  Sabo,  Mr.  Sawyer, 
Mr.  Scott,  Mr.  Serrano,  Ms.  Shepherd,  Mr.  Skaggs,  Ms.  Slaugh- 
ter, Mr.  Smith  of  Iowa,  Mr.  Stokes,  Mr.  Stricklant),  Mr.  Studds, 
Mr.  S\mft,  Mr.  S^-nar,  Mr.  THORNTON,  Mrs.  THUR.^LVN,  Mr.  Tr^fi- 
CANT,  Mr.  Underwood,  Mrs.  Unsoeld,  Mr.  Vento,  Mr.  Watt,  Mr. 
WirEAT,  Mr.  Wise,  and  Mr.  Yates)  introduced  the  following  bill;  which 
was  referred  jointly  to  the  Committee  on  Energy  and  Commerce,  to  the 
Committee  on  Waj'S  and  Means,  and  to  the  Committee  on  Education  and 
Labor  for  consideration  of  such  provisions  in  titles  I,  III,  VI,  VIII,  X, 
and  XI  as  fall  within  its  jurisdiction  pursuant  to  clause  1(g)  of  rule  X; 
and  concurrently,  for  a  period  ending  not  later  than  two  weeks  pfter  all 
three  committees  of  joint  referral  report  to  the  House  (or  a  later  time 


if  the  Speaker  so  designates),  to  the  Committee  on  Armed  Ser\nces  for 
consideration  of  subtitle  A  of  title  Vm  and  such  pro\'isions  of  title  I  as 
fall  Nx-ilhin  its  jurisdiction  pursuant  to  clause  1(c)  of  rule  X,  to  the  Com- 
mittee on  Veterans'  Affairs  for  consideration  of  subtitle  B  of  title  VUl 
and  such  provisions  of  title  I  as  fall  within  its  jurisdiction  pursuant  to 
clause  l(u)  of  rule  X,  to  the  Committee  on  Post  Office  and  Ci^^l  Service 
for  consideration  of  subtitle  C  of  title  VIII  and  such  pro\isions  of  title 
I  as  fall  vithin  its  jurisdiction  pursuant  to  clause  l(o)  of  rule  X,  to  the 
Committee  on  Natural  Resources  for  consideration  of  subtitle  D  of  title 
YIU  and  such  provisions  of  title  I  as  fall  within  its  jurisdiction  pursuant 
to  clause  l{n)  of  rule  X,  to  the  Committee  on  the  Judiciary  for  consider- 
ation of  subtitles  C  through  F  of  title  V  and  such  other  provisions  as 
fall  within  its  jurisdiction  pursuant  to  clause  1(1)  of  rule  X,  to  the  Com- 
mittee on  Rules  for  consideration  of  sections  1432(d),  6006(f),  and 
9102(c)(5),  and  to  the  Committee  on  Government  Operations  for  consid- 
eration of  subtitle  B  of  title  V  and  section  5401 


A  BILL 

To  ensure  individual  and  family  security  tlirough  health  care 
coverage  for  all  Americans  in  a  manner  that  contains 
the  rate  of  growlh  in  health  care  costs  and  promotes 
responsible  health  insurance  practices,  to  promote  choice 
in  health  care,  and  to  ensure  and  protect  the  health 
care  of  all  Americans. 

1  Be  it  enacted  by  tJie  Senate  and  House  of  Representa- 

2  iivcs  of  Die  United  States  of  America  in  Congress  assembled, 
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1  SECTION  1.  SnORT  TTTLE;  TABLE  OF  TTTLES  AND  SUB- 

2  TITLES. 

3  (a)  Short  Title. — This  Act  may  be  cited  as  the 

4  "Health  Security  Act". 


TiOe  I,  8MUU  D 
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1  uals  shall  be  enrolled  in  other  applicable  health  plans 

2  effective  on  such  date. 

3  (e)  Notice  to  Board. — If  an  election  with  respect 

4  to  a  corporate  alliance  is  terminated  pvirsuant  to  sub- 

5  section  (a)  or  subsection  (b),  the  Secretaiy  of  Labor  shall 

6  notify  the  National  Health  Board  of  the  termination  of 

7  the  election. 

8  PART  2— GENERAL  RESPONSffilLrnES  AND 

9  AUTHORITIES  OF  REGIONAL  ALLIANCES 
10  SEC.  1321.  CONTRACTS  WITH  HEALTH  PLANS. 

1 1  (a)  Contracts  ^VITH  Plans. — 

12  (1)  In  general. — In  order  to  assure  the  avail- 

1 3  ability  of  the  comprehensive  benefit  package  to  eligi- 

14  ble  individuals  residing  in  the  alliance  area  in  a  cost- 

15  effective  manner,  except  as  provided  in  this  section, 

16  each  regional  alliance  shall  negotiate  with  any  will- 

17  ing  State-certified  health  plan  to  enter  into  a  con- 

18  tract  \\ith  the  alliance  for  the  enrollment  under  the 

19  plan  of  eligible  individuals  in  the  alliance  area.  Sub- 

20  ject  to  paragraph  (2),  a  regional  alliance  shall  not 

21  enter  into  any  such  contract  "with  a  health  plan  that 

22  is  not  a  State-certified  health  plan. 

23  (2)  Treatment  of  certain  plans. — Each  re- 

24  gional  alliance  shall  enter  into  a  contract  under  this 

25  section  ^vith  any  veterans  health  plan  of  the  Depart- 


IH13600IH/S1757IS- 
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1  ment  of  Veterans  Affairs  and  with  a  Uniformed 

2  Services  Health  Plan  of  the  Department  of  Defense, 

3  that  offers  the  comprehensive  benefit  package  to  eli- 

4  gible  individuals  residing  in  the  alliance  area  if  the 

5  appropriate  official  requests  to  enter  into  such  a 

6  contract. 

7  (b)  General  Conditions  for  Denial  op  Con- 

8  TRACT  BY  A  REGIONAL  ALLIANCE:— A  regional  alliance 

9  is  not  required  under  this  section  to  offer  a  contract  with 

10  a  health  plan  if — 

11  (1)  the  alliance  finds  that  the  proposed  bid  ex- 

12  ceeds  120  percent  of  the  regional  alliance  per  capita 

13  prremium    target    (as    determined    under    section 

14  6003);  or 

15  (2)  the  plan  has  failed  to  comply  with  require- 

16  ments  under  prior  contracts  with  the  alliance,  in- 

17  eluding  failing  to  offer  coverage  for  all  the  services 

18  in  the  comprehensive  benefit  package  in  the  entire 

19  service  area  of  the  plan. 

20  SEC.  1322.  OFFERING  CHOICE  OF  HEALTH  PLANS  FOR  EN- 

21  ROLLMENT;    ESTABUSHMENT    OF    FEE-FOR- 

22  SERVICE  SCHEDULE. 

23  (a)  In  General.— Each  regional  alliance  must  pro- 

24  vide   to   each   eligible   enrollee    (as   defined   in   section 

25  1902(14))  with  respect  to  the  alliance  a  choice  of  health 
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1  plans  among  the  plans  which  have  contracts  in  effect  with 

2  the  alliance  under  section  1321  (in  the  case  of  a  regional 

3  alliance)  or  section  1341  (in  the  case  of  a  corporate  alli- 

4  ance). 

5  (b)  Offering  op  Plans  by  Regional  Alu- 

6  ANCES. — 

7  (1)  In  general. — Each  regional  alliance  shall 

8  include  among  its  health  plan  offerings  at  least  one 

9  fee-for-service  plan  (as  defined  in  paragraph  (2)). 

10  (2)  Fee-for-service  plan  defined. — 

11  (A)  In  general. — For  purposes  of  this 

12  Act,  the  term  "fee-for-service  plan"  means  a 

13  health  plan  that — 

14  (i)  provides  coverage  for  all  items  and 

15  services  included  in  the  comprehensive  ben- 

16  efit  package  that  are  furnished  by  any  law- 

17  fill  health  care  provider  of  the  enrollee's 

18  choice,   subject  to  reasonable  restrictions 

19  (described  in  subparagraph  (B)),  and 

20  (ii)  makes  payment  to  such  a  provider 

21  wthout  regard  to  whether  or  not  there  is 

22  a   contractual    arrangement   bet>\'een    the 

23  plan  and  the  provider. 

24  (B)    Reasonable    restrictions    de- 

25  SCRIBED. — The  reasonable  restrictions  on  cov- 
ers SeOO  IH  /  •S  17B7  18 
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1  erage  permitted  under  a  fee-for-service  plan  (as 

2  specified  by  the  National  Health  Board)  are  as 

3  follows: 

4  (i)  Utilization  review. 

5  (ii)  Prior  approval  for  specified  serv- 

6  ices. 

7  (iii)  Exclusion  of  providers  on  the 
3  basis  of  poor  quality  of  care,  based  on  evi- 
9  dence  obtainable  by  the  plan. 

10  Clause  (ii)  shall  not  be  construed  as  permitting 

11  a  plan  to  require  prior  approval  for  non-pri- 

12  mary  health  care  services  through  a  gatekeeper 

13  or  other  process. 

14  (c)  ESTABLISHl^fENT  OF  FEE-FOR-SeRVICE   SCHED- 

15  ULE. — 

16  (1)  In  general. — Except  in  the  case  of  re- 

17  gional  alliances  of  a  State  that  has  established  a 

18  Statevside  fee  schedule  under  naragraph  (3),  each  re- 

19  gional  alliance  shall  establish  a  fee  schedule  setting 

20  forth  the  payment  rates  applicable  to  services  fur- 

21  nished  during  a  year  to  individuals  enrolled  in  fee- 

22  for-service  plans  (or  to  services  furnished  under  the 

23  fee-for-service  component  of  any  regional   alliance 

24  health  plan)  for  use  by  regional  alliance  health  plans 

25  under  section  1406(c)  and  corporate  alliance  health 
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1  plans  providing  services  subject  to  the  schedule  in 

•  2:  the  regional  alliance  area.                         •- 

3-:.  (2)   NEGOTUTION  with  PROVIDERS.-^The  fee 

4  schedule  under  paragraph  (1)  shall  be  established 

5  after  negotiations  with  providers,  and  (subject  to 

6  paragraphs  (5)  and  (6))  providers  may  collectively 
1  ■  negotiate  the  fee  schedule  with  the  regional  alliance. 

.8  .  .V    (3)  Use  op  statewide  schedule. — ^At  the 

9  option  of  a  State,  the  State  may  establish  its  own 

10  statewide  fee  schedule  which  shall  apply  to  all  fee- 

11  '  •  for-service  plans  offered  by  regional  alliances  and 

12  corporate  alliances  in  the  State  instead  of  alliance- 

13  *  specific  schedules  established  under  paragraph  (1). 

14  •  (4)  Annual  revision:— A  regional  alliance  or 

15  State  (as  the  case  may  be)  shall  annually  update  the 

16  payment  rates  provided  under  the  fee  schedule  es- 

17  tablished  pursuant  to  paragraph  (1)  or  paragraph 

18  (3). 


\^ 


19  (5)  Activities  treated  As  State  action  or 

20  EFFORTS    intended   TO    INFLUENCE    GOVERNMENT 

21  ACTION. — The  establishment  of  a  fee  schedule  under 

22  this  subsection  by  a  regional  alliance  of  a  State  shall 

23  be  considered  to  be  pursuant  to  a  clearly  articulated 

24  and  affirmatively  expressed  State  policy  to  displace 

25  competition  and  to  be  actively  supervised  by  the 
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1  State,  and  conduct  by  providers  respecting  the  es- 

2  tablishment  of  the  fee  schedule,  including  collective 

3  negotiations  by  providers  with  the  regional  alliance 

4  (or  the  State)  pursuant  to  paragraph  (2),  shall  be 

5  considered  as  efforts  intended  to  influence  govem- 

6  mental  action. 

7  (6)  No  BOYCOTT  PERMITTED. — Nothing  in  this 

8  subsection  shall  be  construed  to  permit  providers  to 

9  threaten  or  engage  in  any  boycott.  * 


10  (7)    Negotutions    defined. — In    this    sub- 

1 1  section,  "negotiations"  are  the  process  by  which  pro- 

12  viders  collectively  and  jointly  meet,  confer,  consult, 

13  discuss,    share    information,    among    and    between 

14  themselves  in  order  to  agree  on  information  to  be 

15  provided,  presentations  to  be  made,  and  other  such 

16  activities    with    respect    to    regional    alliances    (or 

17  States)    relating   to   the   establishment   of  the   fee 

18  schedule  (but  not  including  any  activity  that  con- 

19  stitutes  engaging  in  or  threatening  to  engage  in  a 

20  boycott),  as  well  as  any  and  all  collective  and  joint 

21  meetings,    discussions,    presentations,    conferences, 

22  and  consultations  between  or  among  providers  and 

23  any  regional  alliance  (or  State)  for  the  purpose  of 

24  establishing  the  fee  schedule  described  in  this  sub- 

25  section. 

•HR  3600  IB  /  'S  17S7  IS 
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Mr.  Brooks.  This  morning  the  first  group  will  consist  of  congres- 
sional witnesses.  Our  first  witness  is  my  firiend  and  colleague,  Sen- 
ator Howard  Metzenbaum,  a  distinguished  Senator  fi-om  the  great 
State  of  Ohio.  He  is  also  chairman  of  our  Senate  counterpart,  the 
Subcommittee  on  Antitrust,  Monopolies,  and  Business  Rights  of  the 
Senate  Judiciary  Committee. 

After  that  we  will  hear  from  Congressman  Alex  McMillan  of 
Charlotte,  NC,  the  Republican  Member  from  the  Ninth  Congres- 
sional District  of  North  Carolina,  with  a  lovely  wife.  As  a  member 
of  the  Committee  on  Energy  and  Commerce  and  its  Subcommittee 
on  Health  and  Environment,  Mr.  McMillan  has  had  a  special  inter- 
est in  health  care  reform,  and  has  introduced  a  bill  to  provide  anti- 
trust exemptions  in  certain  instances. 

Gentlemen,  we  appreciate  your  being  with  us.  We  ask  that  you 
make  your  comments  in  5  minutes  or  so.  Your  complete  written 
statements  will  of  course  be  included  in  the  record. 

Senator  Metzenbaum,  we  are  pleased  to  hear  fi-om  you,  sir. 

STATEMENT  OF  HON.  HOWARD  METZENBAUM,  A  SENATOR  IN 
CONGRESS  FROM  THE  STATE  OF  OHIO 

Mr.  Metzenbaum.  Mr.  Chairman,  it  is  a  privilege  to  appear  be- 
fore you,  and  I  truly  mean  that.  It  will  probably  be  the  last  time 
I  have  a  chance  to  appear  before  you  before  I  leave  the  Congress. 
But  you  have  been  a  wonderful  chairman  and  it  has  been  a  privi- 
lege to  work  with  you.  You  have  provided  great  leadership  with  re- 
spect to  protecting  the  antitrust  laws  of  this  country. 

Your  recent  activity  in  connection  with  the  insurance  industry 
and  McCarran-Ferguson  was  an  absolutely  superb  undertaking, 
and  I  hope  we  can  complete  that  action  on  the  Senate  side.  You 
have  been  a  leader  in  the  telecommunications  area.  I  consider  you 
a  good  friend.  And  I  think  that  it  is  a  real  privilege  for  me  to  be 
here  with  you  today. 

I  think  you  know  I  am  committed  to  tough  antitrust  enforcement 
because  it  protects  the  consumers  from  price-gouging  cartels  and 
abusive  monopoly.  That  is  true  whether  the  industry  is  insurance 
or  ocean  shipping  or  health  care. 

As  you  will  hear  this  morning,  consumers  have  been  gouged  by 
price-fixing  doctors  and  hospitals,  and  even  worse,  they  have  been 
denied  care  as  a  result  of  provider  boycotts  over  fees.  The  fact  is 
that  antitrust  concessions  or  exemptions  for  providers  would  com- 
pletely undermine  the  cost-saving  goals  of  health  reform  and 
threaten  consumers. 

I  strongly  urge  you  to  follow  the  example  set  by  the  Senate  Labor 
Human  Resources  Committee  last  week.  That  committee,  of  which 
I  am  a  member,  is  chaired  by  Senator  Kennedy.  It  reported  a  bill 
that  does  not  include  a  single  antitrust  exemption  for  doctors'  or 
hospitals,  and  repeals  McCarran-Ferguson  immunity. 

If  there  ever  was  an  antitrust  problem  in  the  health  care  indus- 
try, the  Department  of  Justice  and  the  Federal  Trade  Commission 
dealt  with  it  last  September  when  they  published  health  care 
guidelines.  I  am  frank  to  say  I  had  urged  both  agencies  to  develop 
those  guidelines.  The  agencies  responded  quickly,  and  the  Amer- 
ican Hospital  Association  cooperated  with  us  in  bringing  about  a 
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result  that  accommodated  the  hospitals'  concerns  without  breaking 
down  the  competitive  protections  of  strong  antitrust  law. 

The  American  Hospital  Association  pumicly  indicated  its  appre- 
ciation. The  guidelines  address  the  doctors'  and  the  hospitals'  most 
pressing  questions  and  promise  a  90-day  review  of  their  health  care 
deals.  So  far,  in  the  short  period  that  has  passed  since  that  time, 
11  deals  have  been  reviewed  under  this  procedure,  and  none  have 
been  challenged.  Frankly,  I  don't  know  of  any  Federal  agency  that 
has  been  as  responsive  to  the  legitimate  concerns  of  doctors  and 
hospitals  as  the  antitrust  agencies. 

However,  I  oppose  antitrust  exemptions  for  health  care  providers, 
including  those  in  the  administration's  reform  bill  and  the  bill 
sponsored  by  Representative  Archer.  Although  I  am  a  cosponsor  of 
the  administration  health  care  bill,  I  made  it  very  clear  to  the 
President's  wife,  Hillary  Rodham  Clinton,  that  if  that  remained  in, 
I  would  not  support  their  bill. 

Although  the  exemptions  in  the  bills  differ,  both  would  permit 
doctors  and  other  providers  to  fix  prices  and  boycott  patients.  The 
exemptions  in  the  administration's  Health  Security  Act  give  doctors 
and  other  providers  blanket  antitrust  immunity  to  collude  on  prices 
and  then  negotiate  those  prices  in  order  to  develop  a  payment 
schedule. 

Although  the  exemption  might  appear  limited,  I  believe  that  it 
would  increase  the  cost  of  health  care  for  consumers  under  both 
fee-for-service  and  managed  care  plans.  And  we  shouldn't  permit 
that  to  occur. 

I  am  not  alone  in  this  view.  An  extraordinary  coalition  of  groups, 
including  the  American  Association  of  Retired  Persons,  the 
Consumer  Federation  of  America,  the  America  Nurses  Association, 
the  Federation  of  American  Health  Systems,  the  Group  Health  As- 
sociation of  America,  and  the  major  health  insurance  companies, 
join  me  in  opposing  those  exemptions. 

Frankly,  I  don't  oelieve  there  is  one  other  health  issue  on  which 
all  of  these  groups  could  agree  except  antitrust.  The  only  group  in 
the  health  care  industry  that  is  not  represented  in  the  coalition  is 
the  doctors.  That  is  because  the  AMA  has  made  winning  antitrust 
exemption  its  number-one  legislative  priority. 

The  so-called  antitrust  relief  or  clarification  that  the  AMA  is  ask- 
ing for  may  sound  modest.  I  tell  you  that  it  is  not.  To  quote  an 
April  11  U.S.  News  and  World  Report  article,  "The  changes  that 
the  AMA  seeks  sound  like  legal  minutia,  but  they  represent  major 
departures  from  current  antitrust  law." 

I  am  frank  to  say,  Mr.  Chairman,  I  urge  you  and  this  committee 
to  reject  the  AMA  position.  Make  no  mistake:  Allowing  doctors, 
hospitals  or  other  providers  to  include  and  fix  prices  is  bad  medi- 
cine for  consumers. 

Although  the  hospitals  are  not  here  requesting  an  exemption,  let 
me  give  you  an  example  of  how  collusion  can  and  has  in  the  past 
raised  prices. 

Independence  Blue  Cross  of  Philadelphia  told  the  Antitrust  Divi- 
sion that  its  costs  were  $57  million  higher  when  the  State  required 
it  to  negotiate  prices  with  a  large  group  of  hospitals.  The  company 
estimated  that  in  5  years  it  would  save  over  $500  million  from  indi- 
vidual negotiations. 
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The  antitrust  exemption  in  Representative  Archer's  bill,  and  its 
mirror  image  sponsored  by  Representative  Thomas,  would  also 
raise  prices  for  consumers.  I  am  not  familiar  with  Representative 
McMillan's  bill.  However,  the  Consumer  Coalition  has  opposed  the 
Thomas  bill.  The  Department  of  Justice  has  also  opposed  them  on 
the  grounds  that  they  are  "unnecessary  and  potentially  harmful." 

The  Federal  Trade  Commission  has  taken  a  similar  position, 
warning  that  the  bill  would  "immunize  egregious  anticompetitive 
conduct  harmful  to  consumers." 

The  fact  is  the  exemptions  in  the  Archer  bill  would  create  price- 
fixing  medical  cartels  and  would  immunize  health  care  deals  that 
the  Justice  Department  failed  to  block  in  90  days.  If  they  didn't  act 
in  90  days,  they  would  have  no  further  jurisdiction.  They  would 
also  require  the  Justice  Department  to  get  clearance  from  the  De- 
partment of  Health  and  Human  Services  before  approving  a  health 
care  deal,  which  it  isn't  very  likely  to  be  able  to  do  within  90  days. 
They  would  encourage  costly  Federal  court  appeals  by  disappointed 
applicants  for  antitrust  immunities.  And  they  would  reduce  anti- 
trust penalties  for  anticompetitive  joint  ventures.  Other  than  that, 
they  are  OK,  probably. 

To  be  frank,  I  would  be  more  sympathetic  to  the  doctors'  pleas 
if  they  could  show  me  those  laws  block  procompetitive  deals  that 
benefit  consumers.  Neither  I  nor  the  American  people  would  sup- 
port antitrust  exemptions  if  they  created  medical  cartels  which 
could  increase  prices  and/or  boycott  patients. 

For  now,  I  am  convinced  that  the  only  change  we  need  to  make 
in  the  antitrust  laws  to  speed  health  reform  is  to  revoke  the 
McCarran-Ferguson  exemption  for  health  insurers,  which  the  Sen- 
ate Labor  Committee  did  last  week.  That  change  would  prevent  in- 
surance companies  from  fixing  the  price  and  terms  of  health  care 
coverage. 

I  know  that  you,  Mr.  Chairman,  have  negotiated  a  broad  com- 
promise to  reform  McCarran-Ferguson  immunity  for  the  entire  in- 
surance industry.  I  think  that  was  a  superb  undertaking,  and  I  in- 
tend to  support  you  in  that  effort  vigorously. 

However,  until  a  comprehensive  McCarran-Ferguson  reform  is 
passed,  I  urge  you  to  include  the  repeal  for  health  insurance  in  the 
committee's  health  reform  bill. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  appear  before  you 
and  stand  prepared  to  respond  to  questions. 

[The  prepared  statement  of  Mr.  Metzenbaum  follows:] 
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CHAIRMAN  BROOKS,  AND  MEMBERS  OF  THE  COMMITTEE,  THANK  YOU  FOR 
INVITING  ME  TO  APPEAR  BEFORE  YOU  TODAY.   AS  YOU  KNOW,  I  AM 
COMMITTED  TO  TOUGH  ANTITRUST  ENFORCEMENT  BECAUSE  IT  PROTECTS 
CONSUMERS  FROM  PRICE-GOUGING  CARTELS  AND  ABUSIVE  MONOPOLIES. 
THAT'S  TRUE  WHETHER  THE  INDUSTRY  IS  INSURANCE  OR  OCEAN  SHIPPING 
OR  HEALTH  CARE.   AS  YOU  WILL  HEAR  THIS  MORNING,  CONSUMERS  HAVE 
BEEN  GOUGED  BY  PRICE-FIXING  DOCTORS  AND  HOSPITALS  AND  --  EVEN 
WORSE  —  DENIED  CARE  AS  A  RESULT  OF  PROVIDER  BOYCOTTS  OVER  FEES. 

THE  FACT  IS  THAT  ANTITRUST  CONCESSIONS  OR  EXEMPTIONS  FOR 
PROVIDERS  WOULD  COMPLETELY  UNDERMINE  THE  COST  SAVINGS  GOAL  OF 
HEALTH  REFORM.   THEREFORE,  I  URGE  YOU  TO  FOLLOW  THE  EXAMPLE  SET 
BY  SENATE  LABOR  AND  HUMAN  RESOURCES  COMMITTEE  LAST  WEEK.   THAT 
COMMITTEE,  OF  WHICH  I  AM  A  MEMBER,  REPORTED  A  BILL  THAT  DOES  NOT 
INCLUDE  A  SINGLE  ANTITRUST  EXEMPTION  FOR  DOCTORS  OR  HOSPITALS  AND 
REPEALS  MCCARRAN-FERGUSON  IMMUNITY  FOR  HEALTH  INSURERS. 

IF  THERE  EVER  WAS  AN  ANTITRUST  PROBLEM  IN  THE  HEALTH  CARE 
INDUSTRY,  THE  DEPARTMENT  OF  JUSTICE  AND  THE  FEDERAL  TRADE 
COMMISSION  ("FTC")  DEALT  WITH  IT  LAST  SEPTEMBER  WHEN  THEY 
PUBLISHED  HEALTH  CARE  GUIDELINES.   I  HAD  URGED  BOTH  AGENCIES  TO 
DEVELOP  THOSE  GUIDELINES.   THE  HOSPITALS  COOPERATED  IN  BRINGING 
ABOUT  A  RESULT  THAT  ACCOMMODATED  THEIR  CONCERNS  WITHOUT  BREAKING 
DOWN  THE  PROCOMPETITIVE  ASPECTS  OF  STRONG  ANTITRUST  PROTECTION. 
THE  AMERICAN  HOSPITAL  ASSOCIATION  INDICATED  ITS  APPRECIATION  FOR 
MY  LEADERSHIP. 

THE  GUIDELINES  ADDRESS  THE  DOCTORS'  AND  THE  HOSPITALS'  MOST 
PRESSING  QUESTIONS  AND  PROMISE  A  90-DAY  REVIEW  OF  THEIR  HEALTH 
CARE  DEALS.   SO  FAR,  11  DEALS  HAVE  BEEN  REVIEWED  UNDER  THIS 
PROCEDURE  AND  NONE  HAVE  BEEN  CHALLENGED.   FRANKLY,  I  DON'T  KNOW 
OF  ANY  FEDERAL  AGENCIES  THAT  HAVE  BEEN  AS  RESPONSIVE  TO  THE 
LEGITIMATE  CONCERNS  OF  DOCTORS  AND  HOSPITALS. 
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HOWEVER,  I  AM  OPPOSED  TO  ANTITRUST  EXEMPTIONS  FOR  HEALTH 
CARE  PROVIDERS,  INCLUDING  THOSE  IN  THE  ADMINISTRATION'S  REFORM 
BILL  AND  THE  BILL  SPONSORED  BY  REPRESENTATIVE  ARCHER,  H.R.  3486. 
ALTHOUGH  THE  EXEMPTIONS  IN  THE  BILLS  DIFFER,  BOTH  WOULD  PERMIT 
DOCTORS  AND  OTHER  PROVIDERS  TO  FIX  PRICES  AND  BOYCOTT  PATIENTS. 

THE  EXEMPTION  IN  THE  HEALTH  SECURITY  ACT  GIVES  DOCTORS  AND 
OTHER  PROVIDERS  BLANKET  ANTITRUST  IMMUNITY  TO  COLLUDE  ON  PRICES 
AND  THEN  "NEGOTIATE"  THOSE  PRICES  IN  ORDER  TO  DEVELOP  A  PAYMENT 
SCHEDULE.   ALTHOUGH  THE  EXEMPTION  MIGHT  APPEAR  LIMITED,  I  BELIEVE 
THAT  IT  WOULD  INCREASE  THE  COST  OF  HEALTH  CARE  FOR  CONSUMERS 
UNDER  BOTH  FEE-FOR-SERVICE  AND  MANAGED  CARE  PLANS. 

I  AM  NOT  ALONE  IN  THIS  VIEW.   AN  EXTRAORDINARY  COALITION  OF 
GROUPS,  INCLUDING  THE  AMERICAN  ASSOCIATION  OF  RETIRED  PERSONS, 
THE  CONSUMER  FEDERATION  OF  AMERICA,  THE  AMERICAN  NURSES 
ASSOCIATION,  THE  FEDERATION  OF  AMERICAN  HEALTH  SYSTEMS,  THE  GROUP 
HEALTH  ASSOCIATION  OF  AMERICA  AND  THE  MAJOR  HEALTH  INSURANCE 
COMPANIES  IS  OPPOSING  THOSE  EXEMPTIONS.   FRANKLY,  I  DON'T  BELIEVE 
THERE  IS  ONE  OTHER  HEALTH  ISSUE  ON  WHICH  ALL  OF  THESE  GROUPS 
COULD  AGREE  EXCEPT  ANTITRUST. 

THE  ONLY  GROUP  IN  THE  HEALTH  CARE  INDUSTRY  THAT  IS  NOT 
REPRESENTED  ON  THE  COALITION  IS  THE  DOCTORS.   THAT  IS  BECAUSE  THE 
AMA  HAS  MADE  WINNING  ANTITRUST  CONCESSIONS  ITS  NUMBER  ONE 
LEGISLATIVE  PRIORITY.   THE  SO-CALLED  ANTITRUST  "RELIEF"  OR 
"CLARIFICATION"  THAT  THE  AMA  IS  ASKING  FOR  MAY  SOUND  MODEST.   IT 
IS  NOT.   TO  QUOTE  AN  APRIL  IITH  U.S  NEWS   &  WORLD  REPORT  ARTICLE, 
■'THE  CHANGES  THAT  THE  AMA  SEEKS  SOUND  LIKE  LEGAL  MINUTIAE,  BUT 
THEY  REPRESENT  MAJOR  DEPARTURES  FROM  CURRENT  [ANTITRUST]  LAW . '   I 
URGE  YOU  TO  REJECT  THEM. 

MJVKE  NO  MISTAKE,  ALLOWING  DOCTORS,  HOSPITALS  OR  OTHER 
PROVIDERS  TO  COLLUDE  AND  FIX  PRICES  IS  BAD  MEDICINE  FOR 
CONSUMERS.   ALTHOUGH  THE  HOSPITALS  ARE  NOT  HERE  REQUESTING 
ANTITRUST  EXEMPTIONS,  LET  ME  GIVE  YOU  AN  EXAMPLE  OF  HOW  COLLUSION 
CAN  RAISE  PRICES.  INDEPENDENCE  BLUE  CROSS  OF  PHILADELPHIA  TOLD 
THE  .\NTITRUST  DIVISION  THAT  ITS  COSTS  WERE  $57  MILLION  HIGHER 
WHEN  THE  STATE  REQUIRED  IT  TO  NEGOTIATE  PRICES  WITH  A  LARGE  GROUP 
OF  HOSPITALS.   THE  COMPANY  ESTIMATED  THAT  IN  FIVE  YEARS  IT  WOULD 
SAVE  OVER  $500  MILLION  FROM  INDIVIDUAL  NEGOTIATIONS. 

THE  ANTITRUST  EXEMPTIONS  IN  REPRESENT.^TIVE  ARCHER'S  BILL, 
AND  IT'S  MIRROR  IMAGE  SPONSORED  BY  REPRESENTATIVE  THOMAS,  H.R. 
3''04,  WOULD  ALSO  RAISE  PRICES  FOR  CONSUMERS.   THE  COALITION  I 
JUST  DESCRIBED  HAS  OPPOSED  THE  THOMAS  EXEMPTIONS,  ALONG  WITH  THE 
STATE  ATTORNEYS  GENERAL  AND  A  GROUP  OF  24  DISTINGUISHED  ANTITRUST 
LAW  PROFESSORS.   THE  DEPARTMENT  OF  JUSTICE  HAS  ALSO  OPPOSED  THEM 
ON  THE  GROUNDS  THAT  THEY  ARE  "UNNECESSARY  AND  POTENTIALLY 
HARMFUL."   THE  FEDERAL  TRADE  COMMISSION  HAS  TPKEN  A  SIMILAR 
POSITION,  WARNING  THAT  THE  BILL  WOULD  "IMMUNIZE  EGREGIOUS 
ANTICOMPETITIVE  CONDUCT  HAR>.FUL  TO  CONSUMERS." 


17 


THE  FACT  IS  THAT  THE  EXEMPTIONS  IN  THE  ARCHER  BILL  WOULD; 

CREATE  PRICE  FIXING  MEDICAL  CARTELS; 

IMMUNIZE  HEALTH  CARE  DEALS  THAT  THE  JUSTICE  DEPARTMENT 
FAILED  TO  BLOCK  IN  90  DAYS ; 

REQUIRE  THE  JUSTICE  DEPARTMENT  TO  GET  CLEARANCE  FROM 
THE  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  BEFORE 
APPROVING  A  HEALTH  CARE  DEAL; 

ENCOURAGE  COSTLY  FEDERAL  COURT  APPEALS  BY  DISAPPOINTED 
APPLICANTS  FOR  ANTITRUST  IMMUNITY;  AND 

REDUCE  ANTITRUST  PENALTIES  FOR  ANTICOMPETITIVE  JOINT 
VENTURES. 

TO  BE  FRANK,  I  WOULD  BE  MORE  SYMPATHETIC  TO  THE  DOCTORS' 
PLEAS  FOR  ANTITRUST  RELIEF  IF  THEY  COULD  SHOW  ME  THAT  THOSE  LAWS 
BLOCKED  PROCOMPETITIVE  DEALS  THAT  WOULD  BENEFIT  CONSUMERS. 
NEITHER  I  NOR  THE  AMERICAN  PEOPLE  WOULD  SUPPORT  ANTITRUST 
EXEMPTIONS  THAT  CREATED  MEDICAL  CARTELS  WHICH  COULD  INCREASE 
PRICES  AND  BOYCOTT  PATIENTS. 

FOR  NOW,  I  AM  CONVINCED  THAT  THE  ONLY  CHANGE  THAT  WE  NEED  TO 
MAKE  IN  THE  ANTITRUST  LAWS  TO  SPEED  HEALTH  REFORM  IS  TO  REVOKE 
THE  MCCARRAN- FERGUSON  EXEMPTION  FOR  HEALTH  INSURERS,  WHICH  THE 
SENATE  LABOR  COMMITTEE  DID  LAST  WEEK.   THAT  CHANGE  WOULD  PREVENT 
INSURANCE  COMPANIES  FROM  FIXING  THE  PRICE  AND  THE  TERMS  OF  HEALTH 
CARE  COVERAGE. 

I  KNOW  THAT  YOU,  MR.  CHAIRMAN,  HAVE  NEGOTIATED  A  BROAD 
COMPROMISE  TO  REFORM  MCCARRAN-FERGUSON  IMMUNITY  FOR  THE  ENTIRE 
INSURANCE  INDUSTRY.   I  APPLAUD  YOU  FOR  THAT  EFFORT  AND  I  INTEND 
TO  SUPPORT  IT  VIGOROUSLY.   HOWEVER,  UNTIL  COMPREHENSIVE  .MCCARRAN- 
FERGUSON  REFORM  IS  PASSED,  I  URGE  YOU  TO  INCLUDE  THE  REPEAL  FOR 
HEALTH  INSURANCE  IN  THE  COMMITTEE'S  HEALTH  REFORM  BILL. 
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Mr.  Brooks.  Thank  you  very  much,  Senator. 

You  have  been  a  battler  for  antitrust  and  people's  rights  for  a  lot 
of  years.  We  are  going  to  miss  you.  We  will  try  to  figure  out  an- 
other way  to  get  you  back  over  here  before  you  go  back  to  work  for 
your  son-in-law  to  succeed  you. 

Mr.  McMillan,  the  gentleman  from  North  Carolina. 

STATEMENT  OF  HON.  ALEX  McMILXAN,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NORTH  CAROLINA 

Mr.  McMillan.  Thank  you,  Mr.  Chairman.  I  appreciate  the  op- 
portunity to  testify  before  you  today.  I  guess  I  should  add — and  I 
mean  this — that  you,  too,  have  a  lovely  wife. 

Mr.  Metzenbaum.  Mine's  OK  too. 

Mr.  McMillan.  I  am  sure  that  everybody's  wife  is  lovely. 

Mr.  Brooks.  It  is  not  difficult  for  people  like  us  to  out-marry 
ourselves. 

Mr.  McMillan.  I  appreciate  your  leadership  on  this  committee, 
and  on  this  important  issue. 

As  we  all  know,  there  are  some  crucial  legal  issues  interrelated 
with  health  care  reform,  one  of  them  being  antitrust,  the  other 
being  malpractice  reform.  And  feeling  about  these  issues  is  strong. 

I  have  entered  legislation  on  both  respects  and  am  pleased  to  tes- 
tify with  respect  to  the  antitrust  bill  that  I  introduced  here  today. 
I  am  not  sure  it  is  that  much  in  conflict  with  what  the  Senator  re- 
ferred to,  because  frankly  this  bill  was  introduced  well  over  a  year 
ago,  and  I  think  some  of  the  rulings  by  the  Justice  Department  and 
the  FTC  may  have  partially  addressed  some  of  the  issues  that  I 
was  concerned  about. 

I  think  concerns  about  antitrust  laws  are  widely  shared  by  many 
of  our  colleagues,  because  most  of  our  serious  attempts  at  health 
care  reform  have  addressed  the  issue  of  monopolies  in  medical  care. 
I  think  that  is  either  in  the  form  of  trying  to  eliminate  them  or  in 
the  form  of  trying  to  establish  them. 

Most  of  us  recognize  that  one  of  the  major  cost  drivers  in  our  sys- 
tem, and  any  health  care  reform  that  is  serious  has  to  deal  with 
the  cost  drivers,  is  what  we  call  the  overcapitalization  and  dis- 
torted staffing  of  health  care  services.  Redundant  equipment  and 
redundant  people  that  add  costs  onto  the  system  that  have  to  be 
passed  on  to  us,  the  consumers. 

What  we  really  have  in  health  care  today  is  the  competition  of 
services,  and  not  a  competition  of  price.  Admittedly  that  is  difficult 
to  achieve  when  we  already  have  enormous  consolidation  of  provid- 
ers in  most  any  community  in  the  country,  and  in  most  cases,  com- 
pletely consolidating. 

One  of  the  major  elements  of  health  care  reform  should  be  to  in- 
troduce competition  into  the  marketplace,  which  in  many  cases 
does  not  now  exist.  We  are  attempting  to  do  that  by  basically  creat- 
ing competitive  buyers  with  leverage. 

I  think  the  President's  proposal  tries  to  do  that,  although  it  over- 
ly consolidates  it,  in  my  judgment.  Other  bills  are  attempting  to  do 
this  by  allowing  easy  formation  of  groups  with  sufficient  leverage 
to  exercise  negotiating  leverage  on  providers. 
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In  many  communities,  that  is  already  happening.  So  to  simply 
talk  about  this  as  if  it  were  any  other  kind  of  competition  is  not 
realistic. 

What  we  need  to  do  is  to  open  up  the  system  to  achieve  cost-ef- 
fective combinations  that  are  in  the  public  interest,  not  contrary  to 
the  public  interest. 

Recently,  the  Wall  Street  Journal  wrote  an  article  concerning  the 
gamma  knife,  a  $3  million  surgical  tool  that  was  developed  to  treat 
a  relatively  small  segment  of  the  population.  Because  of  this,  cost 
of  the  service  is  extraordinarily  high. 

So  operating  within  an  economy  of  scale  is  extremely  important. 
One  would  think  that  hospitals  would  logically  say,  "Well,  okay, 
let's  just  get  one,  and  we  will  joint  venture  this  thing,  and  there- 
fore we  will  be  able  to  operate  it  at  a  lower  cost  for  the  commu- 
nity." This  was  not  the  case  that  occurred  in  Fort  Lauderdale. 

So  we  had  two  hospitals  that — and  frequently  in  a  community 
like  this  where  you  have  two  or  three  hospitals,  they  basically  are 
in  technological  competition  and  service  competition  and  not  price 
competition — ended  up  buying  a  gamma  knife. 

Both  ended  up  investing  $3  million.  And  largely  that  is  because 
the  antitrust  laws  are  written  in  such  a  way  that  would  not  have 
allowed  them  to  joint  venture  such  an  operation,  and  therefore  re- 
duce the  cost  dramatically  to  the  consumer.  These  hospitals  were 
within  10  miles  of  one  another. 

I  could  cite  hundreds  of  cases  that  are  comparable  with  that,  and 
I  think  you  can  probably  find  them  within  your  own  community. 
In  my  own  community  of  Charlotte,  for  example,  which  is  an  urban 
center  of  a  metro  population  of  about  a  million  and  a  quarter  with 
a  central  city  of  half  a  million,  three  major  hospitals,  all  of  which 
are  fairly  sophisticated,  a  lot  of  the  real  cost  reduction  can  occur 
through  combination  of  efforts.  They  don't  all  have  to  do  heart  by- 
pass. They  don't  all  have  to  do  heart  transplants.  You  don't  have 
to  have  a  CAT  scanner  in  every  regional  hospital  in  the  area.  Com- 
binations can  achieve  a  lot  of  this.  That  is  really  the  intent  of  my 
legislation. 

In  an  environment  of  insufficient  direction  from  Federal  agen- 
cies, which  preexisted  the  introduction  of  my  bill,  hospitals  and 
providers  were  running  scared  of  these  sorts  of  cost-effective  com- 
binations, and  with  good  reason. 

In  many  cases  they  were  being  taken  to  court  with  exorbitant 
legal  expenses.  So  the  safest  thing  to  do  was  to  do  nothing.  Perhaps 
the  rulings  by  the  Justice  Department  have  modified  that  some- 
what. I  think  that  is  something  that  I  would  submit  that  the  com- 
mittee should  examine  very  carefully. 

If  those  rulings  have  in  fact  allowed  the  kinds  of  waivers  under 
very  controlled  circumstances  that  would  be  allowed  for  the  benefit 
of  the  consumer  and  only  for  the  benefit  of  the  consumer,  not  for 
the  benefit  of  price  fixing  or  creating  monopolies,  then  that  would 
be  acceptable. 

As  I  said,  most  of  the  approaches  before  Congress  to  health  care 
reform  do  include  antitrust  legislation.  I  am  not  going  to  try  to  de- 
fend the  others.  But  basically  what  my  bill,  which  is  known  as  H.R. 
2640,  was  suggesting  was  a  process  of  preclearance  in  which  the 
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Department  of  Justice  and  Health  and  Human  Services  could  pro- 
vide expedited  preclearance  or  to  receive  total  exemption  on  an  ap- 
proved plan  within  90  days  if  that  provider  met  the  specific  guide- 
lines set  out  by  those  two  Departments. 

We  are  not  allowing  an  open-ended  waiver  of  the  antitrust  laws. 
Antitrust  laws  would  still  apply,  except  in  very  specific  cases.  And 
I  would  urge  you  to  look  at  those  carefully,  because  if  we  don't  suc- 
cessfully address  the  cost  drivers  in  health  care  reform,  we  are  not 
going  to  have  the  resources  to  deal  with  the  problem. 

And  I  would  respectfully  urge  that  this  is — along  with  mal- 
practice reform,  controversial  as  it  may  be — is  absolutely  essential 
to  successful  health  care  reform. 

I  would  like  to  conclude,  Mr.  Chairman,  by  asking  that  a  little 
more  extensive  description  of  my  proposed  legislation,  which  ap- 
peared  

Mr.  Brooks.  Without  objection. 

Mr.  McMillan.  Thank  you,  Mr.  Chairman.  I  yield  back  the  time 
you  have  allotted  me. 

[The  prepared  statement  of  Mr.  McMillan  follows:] 
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Opening  Statement  of 

The  Honorable  Alex  McMillam  before 

the  Committee  on  the  Judiciary 

15  June  1994 


Thank  you,  Mr.  Chairman.    I  appreciate  the 
opportunity  to  testify  before  the  Judiciary 
Committee  today  concerning  antitrust  reform.    I 
strongly  believe,  as  do  many  of  our  colleagues,  that 
antitrust  reform  must  be  included  in  any  discussion 
of  overall  health  care  reform. 


Most  of  us  who  have  been  involved  in  the 
health  care  debate  realize  that  one  of  the  major  cost 
drivers  in  our  system  is  the  overcapitalization  and 
distorted  staffing  of  health  care  services.    What  we 
have  is  competition  in  services  without  competition 
in  price.    One  of  the  major  goals  of  health  care 
reform  should  be  to  introduce  competition  into  the 
marketplace,  and  in  so  doing  create  more  efficient 
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providers.    Making  the  anti-trust  rules  clear  and 
predictable  will  go  a  long  way  to  do  just  that. 


Just  recently,  the  Wall  Street  Journal  wrote  an 
article  concerning  the  Gamma  Knife,  a  $3  million 
surgical  tool  that  was  developed  to  treat  a  very 
small  population  of  people.    Because  of  these  facts, 
the  charges  to  use  it  are  extremely  high.     With  an 
economy  of  scale  so  low  for  this  product,  one 
would  think  that  most  of  the  hospitals  in  the  region 
would  pool  their  resources  to  lease  one. 


This  was  not  the  case,  however,  as  hospitals 
became  involved  in  a  "technological  arms  race," 
each  struggling  to  come  up  with  enough  money  to 
buy  a  Gamma  Knife,  and  therefore  stay  competitive 
within  the  market.    If  our  anti-trust  regulations  were 
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written  in  such  a  way  that  it  would  encourage  cost- 
sharing  and  other  forms  of  joint  ventures,  perhaps 
this  would  not  have  happened.    Instead,  there  are 
now  two  extremely  expensive,  limited  use  machines 
LESS  THAN  10  MILES  APART  that  will 
inevitably  be  underutilized.    Nevertheless,  this 
redundant  cost  of  amortizing  two  underutilized 
machines  will  be  passed  on  to  consumers.    While 
this  is  only  an  example,  it  is  certainly  not  a  limited 
one.    There  have  been  thousands  of  cases  where 
hospitals  and  other  providers  have  been  unable  to 
form  joint  ventures  to  share  expensive  new 
technologies.    The  same  can  be  said  for  redundant 
computers  and  specialty  staffs.    In  fact,  cost 
effective  combinations  on  a  regional  basis  are  a  key 
to  dramatic  gains  in  cost  reduction. 
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Because  of  insufficient  direction  from  federal 
agencies,  even  after  the  much-ballyhooed  change  in 
regulations  offered  by  Deputy  Attorney  General 
Anne  Bingeman,  there  has  been  a  real  hesitation  to 
do  cost  sharing  arrangements  when  it  comes  to 
capital  investment  or  staffing.    Furthermore,  the 
threat  of  treble  damages,  and  the  cost  of  hiring 
attorneys  should  a  cause  of  action  be  brought  by 
either  an  individual  of  the  government  alleging 
antitrust,  has  combined  to  form  a  "chilling  effect" 
that  really  discourages  new,  innovative 
arrangements  between  health  care  providers. 


Most  of  the  health  care  reform  plans  currently 
before  Congress  address  the  antitrust  issue,  although 
their  approaches  vary  somewhat.    In  general,  I 
believe  that  any  legislation  should  include  clear. 
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unambiguous  "safe  harbors"  which  would  protect 
providers  who  join  together  to  form  mergers  or 
other  joint  ventures.    My  own  bill,  H.R.  2640, 
would  allow  the  provider  who  wished  to  enter  into 
some  type  of  joint  venture  the  opportunity  to  receive 
from  DoJ  and  HHS  expedited  "preclearance,"  or  to 
receive  a  total  exemption  within  90  days  if  that 
provider  met  the  specific  guidelines  set  out  by  those 
two  departments. 


In  closing,  I  would  urge  this  Committee  to 
recognize  the  need  the  market  has  for  clear 
guidelines  regarding  mergers,  innovative  new  cost- 
sharing  arrangements,  and  other  types  of 
competitive  designs  that  will  reduce  the  cost  and 
increase  the  quality  to  consumers. 
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The  criteria  for  providing  "safe  harbors"  gives 
full  recognition  to  the  distinct  possibility  that  such 
combinations  could  work  against  the  public  interest. 
The  language  of  the  bill  requires  not  only  a 
demonstration  of  the  benefits  to  the  public  but  a 
means  of  assuring  that  such  benefits  continue  to 
accrue. 


Any  Health  Care  reform  that  fails  to  address 
the  real  cost  drivers  will  fail  to  produce  the  desired 
results.    Antitrust  Reform  is  one  essential  to  that 
objective. 
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Antitrust  fears 
hobble  hospitals 

■  Antitrust  laws,  designed  to  protect  consumers, 
sometimes  have  opposite  effect  in  health  care. 


McMillan 


By  REP.  ALEX  MCMILLAN 

Special  To  Tha  OOMfvar 

The  purpose  of  antitrust  law  is  to 
protect  the  public  from  business 
arrangements  that  restrict  the 
choices  available  to  consumers 
and  lead  to  unrestrained  price 
increases.  In  the 
health  care 
field,  however, 
consumers 
would  benefit 
from  the  effi- 
ciencies that 
could  be  gener- 
ated by  in- 
creased collab- 
oration be- 
tween provid- 
ers. But  con- 
cerns     about 

possible  antitrust  violations  dis- 
courage many  health  care  provid- 
ers from  considenng  such  efforts. 

Iruufficient  direction  from  fed- 
eral agencies,  the  threat  of  treble 
damages,  confusion  about  anti- 
trust laws  and  the  potential  high 
costs  —  in  lime  and  money  —  of 
aniiirust  lawsuits  have  created  a 
"chilling  effect"  that  discourages 
innovative  arrangements  between 
health  care  providers. 

For  example,  last  month  in  Ra- 
leigh three  hospitals  launched  a 
joint  project  to  improve  health 
serv.ces  for  school  children.  Ac- 
cording to  the  chairman  of  (he 
board  of  Wake  Medical  Center, 
this  unprecedented  coop)eration 
almost  didn't  come  about  because 
of  fear  of  antitrust  laws. 

Chifling  effect  on  reform 

The  federal  government  sends 
contradictory  signals.  The  Depart- 
ment of  Health  and  Human  Ser- 
vices (HHS)  stresses  efficient  de- 
livery of  health  care  without  dupli- 
cation of  services  and  excess  ca- 
pacity, while  the  Justice  Depart- 
ment and  the  Federal  Trade  Com- 
mission (FTQ  leave  wide  open  the 
possibility  that  activities  designed 
10  achieve  these  goals  may  be  at 
risk  under  federal  antitrust  laws. 

Federal  officials  deny  there  is  a 
problem  They  say  there  have  been 


few  federal  government  actions 
against  mergers  and  none  against 
joint  ventures.  However,  the  gov- 
ernment's actions  when  it  has 
opposed  such  efforts  have  discour- 
aged many  health  care  providers 
from  considering  them. 

Horror  story  in  Ukiah 

Take  the  case  of  Ukiah,  Calif., 
for  example.  It  is  a  rural  commu- 
nity with  a  population  of  14.000.  In 
1988.  the  43-bed  Ukiah  Adventist 
Hospital  and  the  5 1 -bed  Ukiah 
General  Hospital  merged  to  form 
the  Ukiah  Valley  Medical  Center. 
Dunng  the  nine  months  preceding 
the  merger,  Ukiah  General  lost 
approximately  $500,000.  The  hos- 
pitals protected  that  the  merger 
would  eliminate  duplicative  ser- 
vices, administrative  functions  and 
related  overhead  expenses  for  an 
annual  savings  of  iA  million  and  a 
one-time  savings  of  $2.5  million. 
Since  the  merger,  Ukiah  Valley 
Medical  Center's  prices  have  in- 
creased less  than  the  average  for 
California  hospitals,  while  the 
quality  of  care  has  improved:  For 
example,  a  nuclear  medical  scan- 
ner and  a  catheterization  labora- 
tory, not  previously  available,  now 
serve  the  community. 

The  FTC  challenged  the  consoli- 
dation. Four  years  later,  an  admin- 
istrative law  judge  ordered  the  FTC 
complaint  dismissed  —  after  the 
hospital  had  spen'  $1.7  million 
fighting  the  lawsuit.  Not  only  ws 
this  a  waste  of  money  which  could 
have  been  used  to  provide  medical 
services,  it  is  emblematic  of  the 
chilling  effect  that  stifles  innova- 
tive efforts  between  health  care 
providers. 

I  have  introduced  legislation  to 
address  this  problem.  The  Health 
Care  Cooperative  Antitrust  Protec- 
tion Act  of  1993  vwuld  set  up  clear 
guidelines  for  cooperative  arrange- 
ments and  establish  a  voluntary 
regulatory  process  to  enable  hos- 
pitals and  other  health  care  provid- 
ers to  enter  cooperative  ventures 
knowing  that  they  are  not  violating 
antitrust  law.  The  legislation  was 
developed  in  conjunction  with  the 
N.C.  Hospital  Association.  Caroli- 
nas  Medical  Center  and  Presbvie- 


rian  Hospital.  Cosponsors  include 
N.C.  Reps.  Howard  Coble.  Charies 
Taylor.  Tim  Valentine.  Martin  Lan- 
caster, Steve  Neal  and  Eva  Clayton. 
Under  this  legislation,  health 
care  providers  wanting  to  enter 
into  a  cooperative  agreement 
would  have  three  options: 

1.  Bypass  the  regulatory  process 
by  relying  on  attorneys  to  draft  an 
agreement  that  does  not  violate 
antitrust  laws. 

2.  Receive  a  limited  exemption 
from  antitrust  suits  by  passing  a 
30-day  "pre-clearance  process." 
enabling  the  secretary  of  HHS  and 
the  attorney  general  to  ensure  that 
the  proposed  joint  venture  meets 
minimal  requirements. 

3.  Receive  a  total  exemption 
from  liability  by  adhering  to  guide- 
lines promulgated  by  HHS  and  the 
Justice  Department:  the  exemption 
could  be  withdrawn,  however,  if 
the  joint  venture  did  not  continue 
to  comply  with  the  guidelines. 

Providers  that  use  the  pariial  or 
full  exemption  would  be  required 
to  file  annual  reports,  specifying 
what  the  joint  venture  has  accom- 
plished, to  ensure  accountability 
and  protect  consumers. 

Public  still  protected 

Of  course,  a  total  exemption 
from  antitrust  laws  would  grant 
providers  exceptional  power  to 
determine  pnce  and  availability  of 
health  care.  This  legislation  in- 
cludes checks  on  that  power.  And 
HHS  and  the  Justice  Department 
would  be  empowered  to  revoke 
the  exemption  if  the  provider 
didn't  maintain  the  requirements 
for  the  joint  venture. 

Legislation  to  remove  uncer- 
tainty about  antitrust  violations  will 
encourage  health  care  providers  to 
enter  into  joint  ventures,  consoli- 
dations and  collaborative  efforts 
that  will  reduce  excess  capacity 
and  duplication  of  services  and 
improve  quality  of  treatment  The 
public  would  reap  the  benefits. 
aaa 

Rep.  Alex  McMillan  of  Charlotte 
serves  on  the  Health  and  Environ- 
ment Subcommittee  of  Energy  and 
Commerce  and  the  Republican 
Leaders '  Health  Care  Task  Force 
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Mr.  Metzenbaum.  Mr.  Chairman,  if  I  may,  the  points  Mr.  Mc- 
Millan made  were  made  a  year  ago  by  Senators  Rockefeller,  Bau- 
cus,  Daschle,  Durenberger,  and  others.  At  that  time,  in  a  public 
hearing,  I  said  I  assure  you  we  will  get  this  matter  resolved  at  the 
administrative  level.  We  don't  need  to  change  the  laws. 

And  I  am  happy  to  tell  you  that  exactly  the  issue  to  which  you 
addressed  yourself.  Congressman,  the  question  of  joint  use  of  MRI 
equipment,  the  question  of  joint  use  of  CAT  scanners  and  others, 
has  been  addressed  by  the  FTC  and  the  Antitrust  Division.  They 
have  issued  guidelines.  The  American  Hospital  Association  has 
publicly  commended  them  and  me  for  my  efforts  in  this  direction, 
and  I  think  that  issue  is  behind  us. 

There  are  certainly  other  remaining  issues,  but  that  particular 
one  has  really  been  very  well  addressed. 

Mr.  Brooks.  I  want  to  thank  you  very  much  for  your  work  on 
that.  We  have  been  concerned  about  that  as  well.  I  think  it  has 
been  resolved  very  handily.  I  don't  think  there  is  a  bar  to  the  coop- 
erative utilization  and  acquisition  of  expensive  medical  equipment 
like  CAT  scanners  or  the  latest  image  makers.  It  doesn't  guarantee 
you  are  going  to  live,  though,  Howard. 

Mr.  McMillan.  Mr.  Chairman,  if  I  can  simply  add  to  that,  I 
don't  disagree  with  what  the  Senator  said.  Joint  use  of  CAT  scan- 
ners is  a  pretty  easy  kind  of  thing  to  identify.  But  some  of  these 
things  get  more  complex. 

For  example,  joint  operations  between  a  central  city  urban  hos- 
pital and  a  rural  hospital,  you  get  into  issues  of  combined  staff  and 
so  forth.  And  often  the  redundant  costs  aren't  simply  a  piece  of 
equipment;  they  are  excess  staff  that  duplicates  one  to  the  other. 

So  I  would  just  simply  submit  without  knowing  for  sure  that  this 
be  examined  critically  and  is  perhaps  worth  some  further  hearing 
on  to  see  if  in  fact  what  the  Senator  suggests,  which  may  well  be 
the  case,  is  in  fact  happening. 

Mr.  Brooks.  We  will  look  at  that.  There  is  available  now  a  re- 
view process  for,  as  you  say,  arrangements,  et  cetera.  Informally, 
I  would  say  that  I  don't  think  there  is  any  problem  about  resolving 
equipment  and  joint  staff.  The  problem  is  price  fixing  to  the  det- 
riment of  consumers,  all  of  those  people  who  need  medical  care.  If 
any  group  of  people — doctors,  insurance  companies,  hospital — rigs 
all  the  prices,  that  will  create  a  severe  disadvantage  to  people  who 
are  sick. 

Now,  that  is  what  we  have  to  have  a  competitive  surveillance  on. 
That  is  what  I  want  the  Justice  Department  to  be  able  to  take  a 
look  at.  If  these  groups  are  doing  it  all  on  the  level,  there  won't  be 
any  problems.  But  if  they  rig  the  prices,  then  sick  people  will  be 
disadvantaged,  and  that  is  going  to  be  a  no-no. 

Mr.  Fish,  did  you  want  to  say  anything  to  our  distinguished 
colleagues? 

Mr.  Fish.  I  wanted  to  point  out,  Mr.  Chairman,  that  over  a  year 
ago.  Republican  Leader  Bob  Michel,  set  up  a  House  Republican 
Task  Force  on  Health  Care  Reform.  The  gentleman  from  North 
Carolina  has  been  a  key  figure  in  the  task  force  and  I  would  like 
to  congratulate  him  for  his  excellent  work  on  health  care  reform  is- 
sues. His  thoughtful  approach  to  antitrust  reform,  in  particular, 
has  been  a  positive  contribution  to  this  entire  debate. 
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We  look  forward  to  working  with  you,  Congressman  Mc^llan,  in 
the  coming  weeks  as  we  fashion  this  legislation. 

Thank  you  very  much. 

Mr.  Brooks,  lliank  you  very  much,  gentlemen. 

Mr.  Metzenbaum.  Thank  you,  Mr.  Chairman. 

Mr.  Brooks.  This  morning  I  am  asking  our  public  witnesses  to 
appear  at  the  witness  table  in  a  panel  to  testify  on  H.R.  3600. 

Ms.  Steptoe,  Dr.  Delmer,  Mr.  McGlothlen,  Mr.  O'Neil- White,  Ms. 
Traw,  come  on  up. 

Dr.  Delmer  is  a  good  doctor.  He  is  a  very  well  respected 
practioner  in  Jefferson  County  for  many  years. 

To  save  time,  I  would  ask  each  witness  to  summarize  your  state- 
ment within  5  minutes.  After  you  have  completed  your  statement, 
the  subcommittee  will  address  questions  to  all  of  you  in  general. 
All  of  your  statements  will  be  included  in  their  entirety.  Every  pris- 
tine word  that  you  all  have  in  your  statement  will  be  put  in  the 
record  for  all  posterity  to  read  and  to  see.  They  may  even  cut  it 
in  stone  somewhere.  I  don't  know  where.  But  they  might.  Don't  bet 
on  it. 

Without  objection,  the  hearing  record  will  remain  open  to  receive 
written  testimony  from  persons  who  have  requested  their  state- 
ment be  made  a  part  of  this  printed  record. 

Our  first  witness  is  Mary  Lou  Steptoe,  who  is  the  Acting  Director 
of  the  Bureau  of  Competition  for  the  Federal  Trade  Commission. 

Generally,  the  subcommittee  prefers  to  hear  from  Government 
witnesses  separately.  In  the  interest  of  time,  however,  Ms.  Steptoe 
has  very  graciously  agreed  to  appear  with  the  panel. 

We  appreciate  your  consideration  and  we  would  be  delighted  to 
hear  from  you. 

STATEMENT  OF  MARY  LOU  STEPTOE,  ACTING  DIRECTOR, 
BUREAU  OF  COMPETITION,  FEDERAL  TRADE  COMMISSION 

Ms.  Steptoe.  Thank  you,  sir. 

I  am  here  to  give  my  views  and  the  Federal  Trade  Commission 
testimony  on  the  relationship  between  the  antitrust  law  enforce- 
ment and  health  care  markets.  And  I  am  not  really  here  to  discuss 
any  particular  legislation.  My  purpose  is  to  discuss  the  antitrust 
exemption  theme  which  seems  to  be  common  to  many  of  the  legis- 
lative proposals. 

I  would  start  by  pointing  out  that  the  Federal  Trade  Commis- 
sion's antitrust  enforcement  over  the  years  has  been  instrumental 
in  bringing  competition  to  the  health  care  market.  We  have  opened 
the  door  to  alternatives  to  traditional  fee-for-service  health  care. 
And  we  have  stopped  conduct  that  would  result  in  higher  prices  or 
reduced  quality  and  choice  for  consumers  of  health  care  services. 

It  is  the  Commission's  strong  belief  that  continued  sound  anti- 
trust enforcement  will  be  important  to  the  success  of  any  competi- 
tion-based model  for  a  future  health  care  market.  In  other  words, 
whatever  piece  of  legislation  you  are  considering,  there  is  no  need 
for  antitrust  exemptions. 

The  Commission  does  not  favor  any  one  type  of  health  care  deliv- 
ery system  over  another.  Rather,  it  tries  to  keep  markets  competi- 
tive so  that  firms  may  offer  and  consumers  may  choose  whatever 
options  they  prefer. 
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With  this  purpose,  the  Commission  as  much  as  20  years  ago 
challenged  the  American  Medical  Association's  ethical  restrictions 
which  were  then  preventing  doctors  from  working  for  a  salary  paid 
by  an  HMO.  Our  challenge  freed  up  physicians  to  participate  in 
managed  health  care  plans. 

More  recently  the  Commission  has  stopped  a  number  of  boycotts 
against  innovative  health  care  delivery  such  as  a  multispecial  clinic 
or  nonphysician  providers  such  as  nurse-midwives.  We  have  also 
enjoined  a  number  of  conspiracies  against  cost-containment  meas- 
ures implemented  by  more  traditional  health  plans  and  insurance 
companies.  And  we  have  broken  up  price-fixing  cartels. 

Finally,  we  have  also  preserved  competition  among  institutional 
providers,  that  is  hospitals,  by  a  merger  review  program  which  pre- 
vents transactions  which  will  lead  to  higher  prices  or  reduced  serv- 
ice for  consumers. 

That  gives  you  a  flavor  of  what  the  Federal  Trade  Commission's 
presence  has  meant  to  the  health  care  industry  and  the  consumers 
that  it  serves.  The  details  are  all  in  the  written  statement. 

I  hope  when  you  read  the  whole  chronology  in  the  written  state- 
ment, you  will  come  away  with  two  key  impressions.  The  first  is 
there  is  a  real  need  for  continuing  vigilant  antitrust  enforcement. 
There  are  real  problems  which  have  occurred.  They  are  capable  of 
recurring.  And  they  will  recur  if  the  cop  on  the  beat  is  told  to  take 
a  walk. 

And  the  second  impression  is  the  other  side  of  the  coin.  We  have 
been  vigilant  but  we  haven't  been  heavy  handed.  Yes,  we  have 
stopped  boycotts  against  cost  containment,  but  we  have  never  said 
providers  can't  collectively  provide  information  and  advocate  their 
views  on  issues  to  health  care  plans.  Quite  the  contrary:  Our  or- 
ders specifically  allow  this. 

And  likewise,  we  made  it  clear  that  professional  associations  C£m 
discipline  members  who  do  not  meet  appropriate  quality-of-care 
standards  or  engage  in  false,  deceptive,  and  abusive  conduct.  As  to 
hospital  mergers,  we  have  reviewed  many  hundreds  in  the  last  dec- 
ade and  we  have  challenged  exactly  13.  We  won  all  but  one  of  the 
cases  we  challenged  in  litigation.  We  are  not  standing  in  the  way 
of  procompetitive  mergers. 

The  American  Bar  Association  has  said  so  in  a  report,  and  a 
Health  and  Human  Services  task  force  has  said  so.  That  task  force 
specifically  focused  on  the  question  of  rural  mergers  and  concluded 
that  antitrust  enforcement  was  not  inhibiting  mergers  between 
small  rural  hospitals.  The  same  thing  is  true  for  hospital  joint  ven- 
tures. 

The  record  simply  does  not  suggest  that  antitrust  has  disadvan- 
taged consumers  of  health  care  services.  Rather,  it  shows  that  the 
antitrust  enforcement  agencies  have  intervened  selectively  and  pre- 
cisely in  instances  where  competition  has  been  frustrated  and  the 
result  is  that  consumers  are  faced  with  higher  prices  or  undue  limi- 
tations on  their  health  care  options. 

Now  what  is  really  likely  to  subject  consumers  to  higher  prices 
and  reduced  choice  is  not  antitrust  enforcement;  it  is  the  proposed 
legislative  exemptions.  Let  me  give  you  just  one  example,  spelled 
out  in  greater  detail  in  the  testimony. 


31 

H.R.  3486  immunizes  all  joint  activity  by  health  care  providers 
who  comprise  less  than  25  percent  of  the  total  number  of,  quote, 
"the  same  type  of  providers  in  the  relevant  market,"  end  quote. 
What  that  means  in  plain  English  is  that  boycotts  and  price-fixing 
cartels  are  legal  if  they  are  done  by  "only"  a  quarter  of  the  doctors 
in  the  market.  And  if  you  think  that  doesn't  happen  or  doesn't  hap- 
pen successfully  when  it  is  only  a  quarter  of  the  doctors  in  the  mar- 
ket, let  me  tell  you  about  one  of  our  recent  cases,  and  the  testi- 
mony of  the  Commission  gives  further  examples. 

This  is,  allegedly,  the  Southbank  matter.  Here  we  had  a  couple 
dozen  Oh/Gyn's  who  not  once,  but  twice,  forced  an  HMO  to  raise 
reimbursement  rates  and  also,  of  course,  to  raise  their  premiums, 
passing  on  to  their  subscribers  the  higher  costs  of  health  care. 
Now,  these  doctors  did  not  represent  anywhere  near  25  percent  of 
all  the  Ob/Gyn's  in  the  relevant  market,  which  was  Jacksonville, 
FL.  But  they  did  represent  most  of  the  obstetricians  practicing  at 
the  hospital  with  which  that  HMO  had  contracted. 

So  the  HMO  was  vulnerable.  Its  choices  were  to  knuckle  under 
to  the  boycott  threat  or  move  its  entire  subscriber  base  elsewhere, 
which  is  a  costly,  disruptive,  time-consuming  process. 

And  it  can  get  worse.  We  have  one  ongoing  investigation  right 
now  where  the  Southbank  scenario  appears  to  be  repeated  with  a 
vengeance.  Here  we  are  dealing  with  emergency  care  specialists, 
again  representing  less  than  25  percent  of  their  specialty  in  the  rel- 
evant market. 

What  they  did,  we  believe,  is  shut  down  an  emergency  care  facil- 
ity when  their  demands  for  higher  reimbursement  for  higher  pay 
weren't  met.  And  this  time,  of  course,  the  community  paid  not  in 
mere  dollars,  which  normally  I  tend  to  think  are  pretty  valuable^ 
and  I  think  you  do  too — but  here  you  are  talking  about  patients  in 
the  most  extreme  need  of  medical  care  who  had  to  be  shipped  else- 
where, long  distance,  at  a  time  when  every  minute  counts  and  is 
critical. 

I  could  go  on  but  I  would  rather  end  on  a  positive  note,  which 
is  that  much  of  what  goes  on  in  the  health  care  industry  does  not 
pose  any  antitrust  concern.  The  Federal  Trade  Commission  and  the 
Department  of  Justice  are  engaged  in  an  ongoing  dialog  and  a  vari- 
ety of  outreach  programs — Senator  Metzenbaum  referred  to  some 
of  those — in  an  effort  to  inform  industry  participants  of  just  what 
they  can  do  without  incurring  antitrust  risk. 

It  is  my  beHef  this  dynamic,  ongoing  process,  coupled,  however, 
with  continued  sound  antitrust  enforcement,  is  what  will  best 
strengthen  any  models  for  a  health  care  market. 

Thank  you  very  much,  sir. 

[The  prepared  statement  of  Ms.  Steptoe  follows:] 
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Mr.  Chairman  and  members  of  the  Committee:   I  am  Mary  Lou 
Steptoe,  Acting  Director  of  the  Federal  Trade  Commission's  Bureau 
of  Competition.   I  am  pleased  to  appear  before  you  today  to 
present  the  testimony  of  the  Federal  Trade  Commission  on  the 
relationship  between  antitrust  law  enforcement  and  health  care 
markets. ' 

There  is  intense  public  interest  in  the  various  health  care 
proposals  that  currently  are  being  considered  by  Congress.   The 
purpose  of  this  testimony  is  not  to  comment  on  any  particular 
proposal;-  but  representing  an  agency  that  for  years  has  been  an 
advocate  and  defender  of  the  role  of  competition  in  health  care 


1  This  written  statement  represents  the  views  of  the  Federal 
Trade  Commission.   My  oral  presentation  and  response  to  questions 
are  my  own,  and  do  not  necessarily  represent  the  views  of  the 
Commission  or  any  individual  Commissioner. 

2  The  Commission  has,  however,  submitted  comments  strongly 
opposing  S.  1658  and  H.R.  3468,  the  "Health  Care  Antitrust 
Improvements  Act  of  1993."   Those  comments  were  contained  in  the 
Commission's  June  10,  1994  letters  to  Chairman  Brooks  of  this 
Committee  and  to  Chairman  Metzenbaum  of  the  Senate  Judiciary 
Committee's  Subcommittee  on  Antitrust,  Monopolies  and  Business 
Rights,  Commissioner  Owen  dissenting,  copies  of  which  are 
attached  to  this  testimony. 
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to  discuss  an  element  that  has  figured  prominently  in  the 
discussions  to  date  —  how  the  development  of  managed  care  and 
other  alternative  health  care  delivery  plans  relies  on 
competition.   The  Commission  plays  a  role  in  protecting 
competition  in  the  health  care  sector  of  the  economy  through 
enforcement  of  the  antitrust  laws. 

There  are  two  principal  points.   First,  antitrust 
enforcement  by  the  Commission  has  been  instrumental  in  enabling 
alternatives  to  traditional  f ee-f or-service  health  care 
arrangements  to  enter  health  care  markets  in  the  face  of 
opposition  by  some  health  care  providers.   Commission  enforcement 
actions  have  challenged  anticompetitive  rules  that  prohibited 
physician  affiliation  with  health  care  plans,  and  have  halted 
organized  boycotts  by  some  health  care  providers  against  newly 
developing  health  care  arrangements. 

Second,  continued  sound  antitrust  enforcement  seems  likely 
to  be  important  to  the  success  of  any  competition-based  model  for 
health  care  markets.   Proposals  for  broad  statutory  antitrust 
exemptions  that  are  now  being  advocated  by  some  provider  groups 
could  frustrate  the  drive  to  cc-itain  rising  health  care  costs. 
Experience  from  the  Commission's  health  care  enforcement  program 
suggests  that  antitrust  enforcement  plays  an  important  role  in 
preventing  organized  efforts  to  reduce  price  competition  and  to 
thwart  cost  containment  efforts. 

The  antitrust  laws  have  been  described  by  the  United  States 
Supreme  Court  as  the  "Magna  Carta  of  our  free  enterprise  system." 
These  laws  reflect  a  judgment  that  competition  generally  promotes 
consumer  welfare  and  produces  the  best  mix  of  quality  goods  and 
services  at  the  lowest  prices.   The  antitrust  laws  also  assure 
business  people  an  opportunity  to  offer  their  goods  and  services 
in  the  marketplace,  and  to  have  their  success  or  failure 
determined  by  consumers'  preferences,  not  by  the  abuse  of  market 
power  of  other  competitors. 

The  FTC  enforces  the  antitrust  laws  to  ensure  that 
competitive  forces  will  allow  the  development  of  health  care 
delivery  desired  by  consumers.   The  Commission  does  not  favor  one 
type  of  health  care  delivery  system  over  another.   The  agency 
does  not  advocate  that  consumers  choose  a  managed  care  plan  over 
a  f ee-f or-service  health  care  plan.   Nor  does  the  Commission  take 
a  position  on  which  kind  of  health  care  plan  provides  better 
quality  health  care  at  lower  prices.   Instead,  the  agency  tries 
to  ensure  that  each  plan  may  develop  and  grow  as  it  meets  the 
wants  and  needs  of  consumers.   The  Commission  seeks  to  ensure 
that  anticompetitive  behavior  does  not  impede  the  development  of 
health  care  alternatives  that  consumers  might  elect  to  use. 

Through  sound  antitrust  enforcement,  the  FTC  has  helped 
allow  market  forces  to  create  an  environment  in  which  innovative 
forms  of  health  care  delivery  could  emerge  to  compete  on  the 
merits.   In  that  competitive  environment,  these  alternative 
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health  care  delivery  systems  grew  as  consumers  were  attracted  by 
the  services  or  lower  prices  these  plans  offered.   The  concepts 
that  form  the  foundation  for  some  of  today's  reform  proposals 
were  greatly  facilitated  by  antitrust  law  enforcement. 

Before  developing  these  points  in  greater  detail,  however,  a 
general  caveat  is  appropriate.   Although  the  Commission  firmly 
believes  that  antitrust  enforcement  has  been  and  will  continue  to 
be  an  important  factor  in  allowing  for  the  development  of  a  more 
cost-effective  health  care  delivery  system,  antitrust  cannot,  and 
will  not,  alone  solve  the  problem  of  controlling  health  care 
costs.   The  suggestion  is  a  more  modest  one:   that  antitrust  has 
a  role  to  play  in  fostering  competition  in  health  care  markets 
and  thereby  facilitating  other  cost  containment  efforts.   The 
Federal  Trade  Commission  can  and  should  continue  to  play  a 
significant,  constructive  role  in  this  process. 

I.    The  Contribution  of  Antitrust  Enforcement  to  the 
Development  of  Health  Care  Plans 

Understanding  the  role  that  antitrust  enforcement  has  played 
during  the  last  two  decades  in  opening  health  care  markets  to  new 
forms  of  competition  requires  an  historical  perspective.   Until 
the  late  1970' s,  most  physicians  practiced  solo,  f ee-f or-service 
medicine.   There  were  few  alternative  arrangements.   Even  multi- 
specialty  group  practices  were  rare,  and  health  care  plans  that 
sought  to  compete  by  signing  up  a  limited  panel  of  selected 
physicians  were  impeded  by  a  variety  of  restrictions.   Most 
hospitals  operated  in  a  similarly  independent  fashion. 

The  early  forerunners  of  today's  managed  care  arrangements 
met  with  opposition.   Some  physicians  who  associated  with  such 
plans  were  the  targets  of  reprisal,  facing  charges  of  unethical 
conduct,  expulsion  from  local  medical  societies,  and  loss  of 
hospital  privileges.   In  1943,  the  Supreme  Court  upheld  a 
criminal  antitrust  conviction  of  the  American  Medical  Association 
and  the  Medical  Society  of  the  District  of  Columbia  for 
conspiring  to  obstruct  the  operation  of  Group  Health  Association, 
an  early  health  maintenance  organization  ("HMO").^   The 
associations  had  taken  disciplinary  actions  against  Group  Health 
staff  physicians,  imposed  sanctions  against  doctors  who  consulted 
with  Group  Health  physicians,  and  threatened  disciplinary  action 
against  hospitals  at  which  Group  Health  doctors  were  permitted  to 
practice. 

Notwithstanding  the  Supreme  Court's  decision,  alternative 
health  delivery  systems,  and  physicians  who  associated  with  them, 
continued  to  face  opposition  to  their  activities.   In  1975,  the 


3     American  Medical  Ass'n  v.  United  States,  317  U.S.  519 
(1943)  . 
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Commission  issued  an  administrative  complaint  challenging  the 
AMA's  ethical  standards.   The  complaint  alleged  that  the  AMA's 
ethical  restrictions  prohibited  physicians  from  providing 
services  to  patients  under  a  salaried  contract  with  a  "lay" 
hospital  or  HMO,  "underbidding"  for  a  contract  or  agreeing  to 
accept  compensation  that  was  "inadequate"  compared  to  the  "usual" 
fees  in  the  community,  and  entering  into  arrangements  whereby 
patients  were  supposedly  denied  a  "reasonable"  degree  of  choice 
among  physicians.   In  1979,  the  Commission  held  that  all  of  these 
restraints  violated  the  antitrust  laws.^ 

Even  after  the  Commission's  AMA  case  freed  physicians  to 
affiliate  with  health  care  plans,  non-traditional  health  care 
plans  often  continued  to  face  boycotts  by  providers.   While  some 
providers  join  managed  care  plans,  and  many  others  compete 
against  them  on  the  merits,  experience  shows  that  some  providers 
have  engaged  in  illegal  concerted  action  to  resist  new  forms  of 
competition.   The  Commission  has  taken  action  to  remedy  alleged 
conduct  such  as  obstructing  hospital  privileges  for  HMO 
physicians^  and  boycotting  a  hospital  that  was  planning  to  open 
an  HMO  facility.^ 

Within  just  the  last  few  years,  the  Commission  has  issued  a 
series  of  orders  against  alleged  threatened  boycotts  by 
physicians  to  prevent  local  hospitals  from  pursuing  affiliation 
with  the  Cleveland  Clinic,  a  nationally  known  provider  of 


4  American  Medical  Ass'n,  94  F.T.C.  701  (1979),  aff'd  as 
modified.  638  F.2d  443  (2d  Cir.  1980),  aff'd  per  curiam  by  an 
equally  divided  Court.  455  U.S.  676  (1982).   HMOs  and  other 
managed  care  plans  attempt  to  achieve  cost-effectiveness  by 
limiting  the  provider  panel  to  those  known  to  provide  the  desired 
quality  of  care,  giving  this  limited  panel  incentives  to  control 
costs,  and  in  some  instances  exercising  direct  supervision  over 
the  appropriateness  of  the  course  of  treatment  selected.   While 
patient  choice  of  providers  is  limited  once  the  patient  has 
enrolled  in  such  a  plan,  the  existence  of  these  plans  allows  the 
purchasers  to  decide  whether  the  cost  savings  the  plans  offer  are 
worth  accepting  this  limitation.   But  prohibitions  of 
"inadequate"  fees  or  requirements  of  "reasonable"  provider  choice 
can  impede  the  ability  of  these  plans  to  compete  ef f ec*-ively. 

5  Eugene  M.  Addison,  M.D.,  111  F.T.C.  339  (1988)  (consent 
order) . 

6  Medical  Staff  of  Doctors'  Hospital  of  Prince  Georges  County, 
110  F.T.C.  476  (1988)  (consent  order). 
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comprehensive  health  care  services.^  The  Clinic,  which  operates 
as  a  multi-  specialty  group  medical  practice,  offers  a 
predetermined  "global  fee"  or  "unit  price"  covering  all  aspects 
of  many  services,  such  as  surgery.   The  Commission's  complaints 
alleged  that  when  the  Clinic  sought  to  establish  a  facility  in 
Florida,  local  physicians  sought  to  prevent  its  physicians  from 
gaining  hospital  privileges  by  threatening  to  boycott  the 
hospitals.   The  Commission's  orders  prevent  such  activity  from 
recurring. 

In  addition  to  challenging  conspiracies  against  HMOs  and 
other  innovative  arrangements  for  health  care  delivery,  the 
Commission  has  enjoined  a  number  of  conspiracies  to  obstruct  cost 
containment  measures  being  implemented  by  more  traditional  health 
plans,  such  as  Blue  Shield  plans  and  insurance  companies.   For 
example,  in  the  1970's,  Blue  Shield  of  Michigan  introduced 
several  proposals  to  contain  the  rising  cost  of  physicians' 
services.   The  state  medical  society  responded  by  forming  a 
"negotiating  committee"  that  orchestrated  boycotts  of  the  plan  to 
defeat  cost  containment.   In  Michigan  State  Medical  Society,  the 
Commission  prohibited  such  joint  "negotiations. "* I n  FTC  v . 
Indiana  Federation  of  Dentists.^  the  Supreme  Court  unanimously 
affirmed  a  Commission  decision  halting  a  conspiracy  among 
dentists  to  frustrate  a  cost  containment  program  by  withholding 
dental  X-rays  from  insurers.   The  refusal  to  provide  the  X-rays 
frustrated  the  cost  containment  effort  by  preventing  the 
efficient  operation  of  utilization  control  mechanisms. '°   The 
Commission  also  has  obtained  a  consent  order  that  required  the 
dissolution  of  an  allegedly  "sham"  venture  among  physicians  who 
were  not  economically  integrated  but  simply  operated  to  conduct 
joint  negotiations  to  defeat  the  cost  reduction  initiatives  of 
third-party  payors." 

Most  recently,  the  Commission  entered  a  consent  order 
settling  charges  that  an  Illinois  association  of  chiropractors 
had  engaged  in  a  price-fixing  conspiracy  and  attempted  to 
negotiate  fees  and  other  terms  with  third-party  payors  on  behalf 


7  Diran  Seropian,  M.D.,  Dkt.  No.  9248,  57  Fed.  Reg.  44748 
(1992)  (consent  order);  Medical  Staff  of  Holy  Cross  Hospital,  C- 
3345,  56  Fed.  Reg.  49184  (1991)  (consent  order);  Medical  Staff  of 
Broward  General  Medical  Center,  C-3344,  56  Fed.  Reg.  49184  (1991) 
(consent  order) . 

8  101  F.T.C.  191,  296,  313-14  (1983). 

9  476  U.S.  447  (1986) . 

10  Id^  at  461. 

11  Southbank  IPA,  Inc.,  C-3355,  57  Fed.  Reg.  2913  (1992). 
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of  its  members.'-  The  Commission  also  has  recently  entered 
several  consent  orders  with  associations  of  pharmacies  and  their 
members  that  had  allegedly  organized  boycotts  to  thwart 
third-party-payor  attempts  at  cost  containment,  by  jointly 
threatening  to  withdraw  as  providers  from  the  payors' 
prescription  drug  benefit  programs  unless  the  pharmacies' 
compensation  demands  were  met.'-' 

Commission  enforcement  in  pharmaceutical  markets  has  not 
been  confined  to  pharmacy  boycotts.   The  Commission  issued  an 
order  preventing  Sandoz  Pharmaceutical  Corporation  from  "tying" 
its  antipsychotic  drug,  clozapine,  to  a  blood  testing  and 
monitoring  service.'''  This  action  likely  saved  the  Department 
of  Veterans  Affairs,  one  major  purchaser  of  clozapine,  $20 
million  a  year.'* 

Not  long  ago,  two  leading  manufacturers  of  infant  formula 
settled  Commission  charges  that  they  had  engaged  in  unilateral 
facilitating  practices  (signalling  competitors)  to  eliminate 
competitive  sole-source  bidding  in  the  federal  government's 
Women,  Infants,  and  Children  (WIC)  program  in  Puerto  Rico.   The 
manufacturers  agreed  to  refrain  from  such  actions  in  the  future 
and  to  provide  restitution  in  the  form  of  3.6  million  pounds  of 
free  infant  formula  to  the  U.S.  Department  of  Agriculture,  which 
administers  the  WIC  program." 


12  McLean  County  Chiropractic  Ass'n.,  C-3491,  59  Fed.  Reg. 
22163  (Apr.  29,  1994)  (consent  order). 

13  Baltimore  Metropolitan  Pharmaceutical  Ass'n,  Inc.,  D.  9262, 
59  Fed.  Reg.  15733  (Apr.  4,  1994)  (consent  order).   See  also. 
Southeast  Colorado  Pharmacal  Ass'n,  C-3410.,  58  Fed.  Reg.  6796 
(1993)  (consent  order);  Peterson  Drug  Company,  No.  D-9227  (1992) 
(Commission  adopted  opinion  of  Administrative  Law  Judge  after 
appeal  withdrawn);  Chain  Pharmacy  Ass'n,  No.  D-9227,  56  Fed.  Reg. 
9223  (1991);  Pharmaceutical  Soc'y  of  Orange  County,  Inc.,  113 
F.T.C.  645  (1990)  (consent  orders) . 

14  Sandoz  Pharmaceutical  Corp.,  C-3385,  57  Fed.  Reg.  36403 
(1992)  (consent  order) . 

15  In  a  second  health  care  tying  case,  the  Commission 
prohibited  the  owner  of  certain  renal  dialysis  clinics  from  using 
a  tying  arrangement  to  circumvent  Medicare  reimbursement  I'mits 
on  outpatient  dialysis  services.   Gerald  S.  Friedman,  M.D., 

113  F.T.C.  625  (1990)  (consent  order). 

16  FTC  V.  Mead  Johnson  &  Co.,  No.  92-1366  (D.D.C.  June  11, 
1992)  (consent  order) ;  FTC  v.  American  Home  Products  Corp. ,  No. 
92-1365  (D.D.C.  June  11,  1992)  (consent  order). 


38 


The  antitrust  enforcement  actions  just  described  by  no  means 
exhaust  the  categories  of  the  Commission's  efforts  to  preserve 
competition  and  thus  permit  the  market  to  expand  the  number  and 
variety  of  available  health  care  plans.   For  example,  the 
Commission  has  brought  cases  that  challenged  restrictions  on  the 
delivery  of  health  care  services  by  non-physician  providers,  such 
as  nurse-midwives  or  podiatrists.''   The  Commission  does  not 
side  with  non-physicians  against  physicians,  or  vice  versa,  but 
seeks  to  ensure  that  consumers  have  the  opportunity  to  choose 
between  them.   In  general,  antitrust  enforcement  seeks  to  ensure 
that  physicians  and  non-physician  professionals  are  able  —  so 
far  as  possible  —  to  compete  on  a  level  playing  field.   The 
resulting  expanded  range  of  choice  benefits  both  health  care 
plans  and  individual  health  care  consumers. 

Also  important  to  health  care  cost  containment  is  the 
preservation  of  competition  among  institutional  providers  of 
health  care  services,  including  hospitals.   Thus,  the 
Commission's  review  of  hospital  mergers  helps  to  maintain 
competitive  conditions  that  enable  consumers  and  health  care 
plans  to  choose  among  competing  alternatives.   To  enable  the 
continuation  of  competitive  choice,  the  Commission  has  also 
brought  non-hospital  merger  cases  in  the  health  care  area.   In 
the  last  few  years  the  Commission  has  entered  into  consent  orders 
restructuring  transactions  among  firms  producing  such  diverse 
health  care  products  as  dental  amalgams,  human  growth  hormone, 
and  wheelchair  lifts.'*   By  preventing  transactions  that  are 
likely  to  reduce  competition  and  lead  to  higher  prices  in  a  broad 
spectrum  of  health  care  markets,  the  Commission's  merger 
enforcement  contributes  to  the  overall  health  care  cost 
containment  effort. 

II.   Antitrust  Exemptions  and  Health  Care  Reform 

Just  as  sound  antitrust  enforcement  has  contributed 
significantly  to  the  growth  of  alternative  arrangements  in  the 
health  care  sector,  so  it  is  likely  to  be  an  important 
underpinning  of  future  reform.   The  Commission's  experience  in 
health  care  markets  has  shown  that,  without  the  protection  that 
antitrust  law  provides,  efforts  to  contain  health  care  costs 


17  For  example,  the  Commission  prohibited  boycotts  of  nurse 
midwives  (State  Volunteer  Mutual  Ins.  Co.,  102  r.T.C.  1232  (1983) 
(consent  order) )  and  podiatrists  (North  Carolina  Orthopaedic 
Ass'n,  108  F.T.C.  116  (1986)  (consent  order)). 

18  Dentsply  International,  Inc.,  C-3407,  58  Fed.  Reg.  6796 
(1993)  (consent  order);  American  Stair-Glide  Corp.,  C-3331,  56 
Fed.  Reg.  26108  (1991)  (consent  order);  Roche  Holding  Ltd., 
113  F.T.C.  1086  (1990)  (consent  order). 
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sometimes  can  be  frustrated  by  the  opposition  of  certain 
providers. 

Nonetheless,  there  have  recently  been  a  variety  of  proposals 
to  create  special  antitrust  exemptions  for  collective  action  by 
hospitals  and  physicians.   Some  seek  an  exemption  for  mergers  and 
various  kinds  of  joint  ventures.   Others  seek  an  exemption  for 
various  forms  of  concerted  action  —  in  particular,  collective 
negotiations  with  health  care  purchasers  and  payors.   Without 
getting  into  the  specifics  of  any  proposal,  an  explanation  of  the 
reasons  for  concern  about  exemptions  in  this  area  might  prove 
useful." 

At  their  core,  the  proposed  exemptions  for  physicians  and 
hospitals  may  be  based  on  questionable  arguments  about  the  nature 
of  competition  in  health  care  markets  and  how  antitrust  law 
applies  to  physicians  and  hospitals.   One  argument  is  that  due  to 
market  imperfections,  competition  in  health  care  does  not  work  to 
contain  costs  and  ensure  quality.   The  other  argument  is  that 
antitrust  law  is  not  flexible  enough  to  deal  with  markets,  such 
as  many  health  care  markets,  that  may  not  resemble  perfect 
competition.   However,  the  record  of  antitrust  enforcement  in  the 
health  care  field  shows  that  competition  is  important  to 
containing  costs  and  ensuring  quality,  and  that  antitrust 
enforcement  is  flexible  enough  to  prevent  harmful  conduct  without 
interfering  with  efficient  joint  conduct  that  benefits  consumers. 

The  Commission  has  not  simply  dismissed  the  concerns  of 
those  who  are  calling  for  antitrust  exemptions.   Through 
discussions  with  some  of  these  groups,  and  with  others,  it  has 
become  apparent  that  much  of  the  impetus  for  antitrust  exemptions 
is  due  to  health  care  providers'  uncertainty  about  whether 
various  collaborative  activities  that  they  may  wish  to  undertake 
expose  the  providers  to  the  possibility  of  being  subject  to 
antitrust  law  enforcement  proceedings.   This  is  a  legitimate 
concern,  and  the  FTC  and  the  Department  of  Justice  already  have 
made  substantial  efforts  to  address  it. 

One  of  the  most  important  responses  to  the  concerns  of 
health  care  providers  has  been  the  joint  issuance,  last 
September,  of  Statements  of  Antitrust  Enforcement  Policy  in  the 
Health  Care  Area.   These  Statements  underscore  the  commitment  of 
the  Federal  Trade  Commission  and  the  Department  of  Justice  to 
clarify  the  agencies'  enforcement  intentions  as  to  collaborative 
activities  among  health  care  providers.   The  policy  statements 
are  designed  to  resolve  uncertainties  that  some  have  said  may 


19   As  noted  above,  specific  comments  on  the  proposed  antitrust 
exemptions  in  S.  1658  and  H.R.  3468,  the  "Health  Care  Antitrust 
Improvements  Act  of  1993,"  are  contained  in  the  Commission's  June 
10,  1994  letters  to  Chairman  Brooks  and  Chairman  Metzenbaum. 
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inhibit  collaborative  ventures  that  would  lower  health  care 
costs.   Much  of  the  enforcement  guidance  contained  in  the  policy 
statements  is  drawn  from  prior  advice  rendered  by  the  agencies  in 
a  variety  of  forms.   The  statements  bring  together  this  advice, 
as  well  as  some  new  advice,  in  a  format  that  is  easily  accessible 
both  to  attorneys  and  to  health  care  providers. 

The  policy  statements  define  six  "antitrust  safety  zones"  — 
relating  to  activities  by  hospitals  and  physicians  —  within 
which  conduct  will  not  be  challenged  by  the  enforcement  agencies, 
absent  extraordinary  circumstances.   The  safety  zones  cover  small 
hospital  mergers;  hospital  joint  ventures  involving  high- 
technology  or  other  expensive  medical  equipment;  hospital 
participation  in  exchanges  of  price  and  cost  information; 
physicians'  provision  of  certain  kinds  of  information  to 
purchasers  of  health  care  services;   joint  purchasing 
arrangements  among  health  care  providers;  and  physician  network 
joint  ventures,  such  as  IPAs  and  PPOs. 

The  antitrust  safety  zones  serve  to  clarify  what  health  care 
providers  can  do  together  in  certain  areas,  with  little  or  no 
antitrust  risk.   The  safety  zones  do  not  define  the  outer  limits 
of  lawful  collaboration  in  these  areas.   Each  of  the  six  policy 
statements  sets  forth  the  analysis  that  the  federal  .enforcement 
agencies  will  use  in  evaluating  conduct  that  falls  outside  the 
safety  zone. 

For  those  matters  that  are  not  specifically  addressed  in  the 
policy  statements,  the  Commission  invites  health  care  providers 
to  seek  its  advice.    The  Commission  has  committed  to  respond  to 
requests  for  advice  on  matters  addressed  within  the  policy 
statements  (except  hospital  mergers  outside  the  safety  zone) 
within  90  days  after  all  necessary  information  is  received. 
Likewise,  it  has  committed  to  respond  to  requests  for  advice  on 
all  other  non-merger  health  care  matters  within  120  days  of 
receipt  of  all  necessary  information. 

One  of  the  Bureau  of  Competition's  most  recent  health  care 
staff  opinion  letters  was  issued  last  November  to  a  physician 
joint  venture,  California  Managed  Imaging  Medical  Group,  Inc. 
("CMI"),  a  radiology  preferred  provider  group. -°   CMI  proposed 
to  establish  a  network  of  radiologists  to  provide  diagnostic 
imaging  review  and  interpretation  services  to  third-party  payors, 
in  competition  with  existing  broker  networks. 

The  staff  opinion  letter  approved  operation  of  the  proposed 
network  based  on  several  considerations.   First,  the  staff 
concluded  that  CMI  was  a  legitimate  joint  venture  that  was 


20    Letter  to  J.  Bert  Morgan  from  Mark  J.  Horoschak,  Assistant 
Director,  Bureau  of  Competition  (November  17,  1993). 
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potentially  procompetitive.   Under  the  rule  of  reason,  operation 
of  CMI  did  not  appear  likely  to  restrict  competition,  because  it 
did  not  appear  likely  that  CMI  would  attain  market  power.   In 
addition,  its  contracts  with  participating  radiologists  were 
nonexclusive.   For  these  reasons,  it  did  not  appear  that 
operation  of  CMI  was  likely  to  have  the  power  either  to  foreclose 
entry  by  competing  radiology  networks,  or  to  force  payors  to  deal 
with  CMI  or  its  participating  radiologists  on  terms  dictated  by 
them. 

The  CMI  staff  opinion  letter  is  just  one  of  many  health  care 
antitrust  options  offered  to  providers  by  the  Commission  and  the 
Commission  staff.   In  order  to  help  providers  to  learn  about 
prior  advisory  opinions  that  may  address  their  concerns,  the 
Bureau  of  Competition  last  week  published  a  summary  and  index  of 
all  Commission  and  staff  health  care  advisory  opinions  issued  to 
date.   Finally,  of  course,  the  Commission's  staff  is  always 
willing  to  provide  less  formal  advice  on  proposed  conduct.   At 
this  time  the  Commission's  staff  is  working  with  several 
providers  to  help  them  develop  procompetitive  arrangements  that 
bear  minimal  antitrust  risks. 

Furthermore,  FTC  and  Department  of  Justice  staff  have  met 
recently  with  representatives  of  various  provider  groups  to 
attempt  to  address  remaining  issues.   This  multi-faceted  approach 
to  reducing  health  care  providers'  uncertainty  about  antitrust 
risks  through  policy  statements,  safety  zones,  and  formal  and 
informal  advisory  opinions  is  an  ongoing  and  dynamic  process. 
The  Commission  believes  that  these  efforts  will  go  a  long  way 
toward  allaying  providers'  concerns. 

A.   Hospital  Exemptions 

Recently,  Congress  has  considered  a  number  of  proposals  for 
special  antitrust  exemptions  for  hospital  mergers  and  joint 
ventures.   Certain  groups  have  proposed  legislation  that  would 
allow  hospitals,  under  some  circumstances,  to  obtain  antitrust 
immunity  for  combining  their  operations,  or  sharing  medical 
services  or  equipment. 

Is  there  a  need  for  this  type  of  legislation?   The 
proponents  offer  two  arguments.   First,  they  contend  that  due  to 
widely  perceived  uncertainty  about  the  antitrust  laws' 
prohibitions,  efficient  mergers  and  joint  ventures  among 
hospitals  are  prevented  or  inhibited.   Second,  and  more  broadly, 
they  contend  that  there  is  an  inherent  conflict  between  the 
antitrust  laws  and  demands  to  contain  costs  by  eliminating 
unnecessary  duplication  of  services  and  facilities.   The 
available  evidence  fails  to  support  their  assertions. 

Sound  antitrust  enforcement  does  not  hinder  efficient, 
procompetitive  collaborations.   This  issue  needs  consideration  in 
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perspective.   In  a  typical  year,  there  are  about  50  to  100 
hospital  mergers  or  other  arrangements  consolidating  previously 
independent  hospitals.   Review  of  these  transactions  by 
Commission  staff  normally  entails  minimal  or  no  direct  contact 
with  the  parties  and  no  delay  in  the  transaction  beyond  statutory 
Hart-Scott-Rodino  requirements.   In  the  past  decade,  the 
Commission  has  conducted  only  about  thirty  formal  investigations, 
mostly  involving  larger  metropolitan  hospitals,  and  has 
challenged  only  13  hospital  mergers. 

An  illustration  of  this  principle  can  be  made  by  just  one 
example.   In  the  last  year,  Columbia  Hospital  Corporation, 
through  successive  mergers  with  Galen  Health  Care,  Inc.,  and  HCA- 
Hospital  Corporation  of  America,  grew  from  a  system  of  about  20 
hospitals  to  one  involving  more  than  160  acute  care  hospitals  in 
26  states.   The  staff  looked  at  the  competitive  impact  of  those 
mergers  in  every  geographic  area  where  the  mergers  involved  an 
overlap  in  hospital  ownership  by  the  merging  parties.   The 
Commission  charged  that  the  mergers  raised  substantial 
competitive  concerns  warranting  divestiture  of  a  hospital  in  only 
two  geographic  areas.   Columbia  agreed,  by  consent  order,  to 
divest  the  two  hospitals  at  issue  in  those  markets.-'   The 
consolidation  under  common  ownership  of  the  approximately  160 
other  hospitals  was  permitted  to  proceed  without  antitrust 
interference. 

The  Commission's  assessment  of  the  impact  of  antitrust 
enforcement  on  hospital  collaborations  has  been  confirmed  both  by 
a  substantial  increase  in  such  activity  recently  —  which 
suggests  that  fear  of  antitrust  enforcement  has  not  dampened 
hospital  mergers  generally  ■ —  and  by  other  observers.   Recently, 
a  Health  Care  Task  Force  of  the  American  Bar  Association 
concluded  that,  "Overall  antitrust  enforcement  has  not  deterred 
hospital  mergers  and  in  fact,  the  hospital  industry  has  seen  a 
recent  wave  of  mergers.""    Similarly,  a  Department  of  Health 
and  Human  Services  task  force  examined  the  claim  that  enforcement 
agencies  have  become  too  adversarial  in  challenging  hospital 


21  Columbia  Hospital  Corporation/Galen  Health  Care,  Inc.,  No. 
C-3472,  58  Fed.  Reg.  65721  (1993)  (consent  order);  Columbia 
Healthcare  Corporation/HCA-Hospital  Corporation  of  America,  No. 
941-0005,  59  Fed.  Reg.  10389  (March  4,  1994)  (consent  order 
accepted  for  public  comment) .  The  Commission  also  recently 
issued  a  consent  order  blocking  Columbia's  acquisition  o2  a 
single  hospital  in  Punta  Gorda,  Florida.  Columbia  Hospital 
Corp.,  Dkt.  No.  9256  (consent  order  issued  May  5,  1994). 

22  American  Bar  Association  Working  Group  on  Health  Care 
Reform,  "Antitrust  Implications  of  Health  Care  Reform"   (May  14, 
1993)  at  4. 
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mergers,  concluding  that  the  assertion  was  not  supported  by  the 
evidence.^ 

The  enforcement  record  on  hospital  joint  ventures  similarly 
should  not  evoke  concern.   To  date,  the  Commission  has  not 
challenged  a  single  joint  venture  among  hospitals.   Indeed,  in 
the  context  of  merger  enforcement,  the  Commission  has  expressly 
allowed  various  types  of  hospital  joint  ventures  that  are  not 
likely  to  raise  serious  antitrust  concerns.   In  a  recent  order 
blocking  a  hospital  merger  in  a  highly  concentrated  market,  the 
Commission  exempted  from  the  order's  reporting  requirements  any 
prospective  joint  ventures  the  hospitals  might  decide  to 
undertake  to  provide  data  processing,  laboratory  testing,  and 
health  care  financing.-^  These  joint  ventures  appeared  likely 
to  achieve  efficiencies  and  improve  specific  services,  without 
endangering  price  and  quality  competition  for  other  competitive 
services,  as  a  complete  merger  could. 


23  Report  of  the  Secretary's  Task  Force  on  Hospital  Mergers,  at 
11  (Jan.  1993) .   The  report  noted  that  between  1987  and  1991  the 
FTC  and  the  Justice  Department  investigated  only  27  of  229 
hospital  mergers  and  challenged  only  5  transactions.   The  HHS 
task  force  specifically  addressed  the  issue  of  rural  hospital 
mergers,  which  has  been  the  subject  of  some  attention  of  late. 

It  found  that  there  was  no  evidence  that  the  possibility  of 
scrutiny  by  the  antitrust  enforcement  agencies  adversely  affected 
consolidation  among  hospitals  in  rural  markets.   The  task  force 
also  found  that  very  few  such  mergers  are  investigated,  and 
concluded  that  there  was  "no  need  to  exempt  and  therefore  tacitly 
encourage  mergers  among  hospitals  in  rural  or  'small'  urban 
settings."   Id.   The  task  force  report  supports  the  Commission's 
contention  that  antitrust  enforcement  does  not  inhibit  efficient 
mergers  in  the  hospital  area.   For  example,  hospital  merger  and 
joint  venture  activity  has  been  so  vigorous  that  an  article  in 
Modern  Healthcare  was  entitled  "Mergers  Thrive  Despite  Wailing 
About  Adversity."   After  an  examination  of  the  record,  the 
article  dismissed  the  claim  that  antitrust  enforcement  inhibited 
hospital  consolidation.   Modern  Healthcare.  Oct.  12,  1992,  at  30. 

24  University  Health,  Inc.,  FTC  Dkt  No.  9246,  57  Fed.  Reg. 
44748  (1992)  (consent  order)  (exempting  a  wide  range  of  support 
service  joint  ventures) .   See  Federal  Trade  Commission  v. 
Universi«-y  Health,  Inc.,  938  F.2d  1206  (11th  Cir.  1991) 
(upholding  FTC  challenge  to  acquisition  of  hospital) .   See  also 
The  Reading  Hospital,  113  F.T.C.  285  (1990)  (consent  order)  (the 
Commission  determined  that  voluntary  separation  of  the  merged 
hospitals  was  sufficient  to  restore  them  as  independent 
competitors,  even  though  both  hospitals  continued  to  participate 
in  hospital-sponsored  health  plan  joint  ventures,  and  to  share 
laundry,  laboratory,  and  biomedical  equipment  repair  services) . 
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The  great  majority  of  hospital  mergers  and  joint  ventures  — 
like  those  in  most  lines  of  business  —  do  not  endanger 
competition.   Most  hospital  mergers  do  not  pose  a  threat  to 
competition  because  they  occur  in  markets  with  a  substantial 
number  of  competitors.   Indeed,  many  hospital  mergers  may  enhance 
efficiency  and  promote  competition.   Similarly,  many  hospital 
joint  ventures  are  efficiency-enhancing.   Joint  ventures  can  make 
new  technologies  available  to  communities  that  otherwise  could 
not  have  them  and  can  spread  the  cost  of  ownership  of  expensive 
equipment  among  competing  providers.   But  joint  ventures  need  not 
be  confined  to  the  acquisition  of  expensive  technologies.   They 
may  also  facilitate  the  provision  of  essential  services  to  a 
community.   Thus,  it  may  not  be  surprising  that  most  hospitals 
engage  in  some  forms  of  joint  venture  activity.   To  cite  but  one 
example,  virtually  all  hospitals  acquire  many  of  their  day-to-day 
supplies  through  buying  cooperatives.-^ 

But  the  fact  that  most  hospital  mergers  and  joint  ventures 
are  procompetitive  (or,  at  worst,  competitively  neutral)  does  not 
mean  that  there  is  no  place  for  antitrust  enforcement  in  hospital 
markets.   Some  transactions  involving  hospitals  are 
anticompetitive,  and  the  Commission  seeks  to  ensure  that  health 
care  consumers  have  a  sufficient  selection  of  competing  providers 
to  be  able  to  shop  for  the  best  possible  bargain. 

In  hospital  merger  investigations,  the  Commission  examines  a 
broad  range  of  evidence  concerning  the  likely  impact  of  the 
merger  on  health  care  costs.   Market  concentration  figures 
standing  alone  do  not  determine  whether  the  Commission  will  seek 
an  enforcement  action.   One  of  several  factors  to  be  examined  is 
the  views  of  buyers  of  hospital  services  including  insurance 
companies,  health  care  plans,  and  large  employers.   In  many  of 
these  investigations,  these  buyers  have  stated  that  competition 
among  hospitals  is  important  because  it  permits  them  to  get 
better  deals.   When  the  Commission  reviews  hospital  mergers,  it 
considers  whether  the  merger  will  help  or  hurt  payors  and  health 
care  plans  in  their  attempts  to  hold  down  cost  increases.   If 
hospital  mergers  are  exempted  from  the  antitrust  laws,  hospitals 
may  be  able  to  acquire  market  power  and  resist  such 
cost-containment  efforts. 

Finally,  the  argument  that  merger  enforcement  in  the  health 
care  area  actually  leads  to  higher,  not  lower,  health  care  costs 
deserves  a  response.   The  argument  heard  with  increasing 
frequency  is  that  competition  among  hospitals  should  not  be 
encouraged  because  it  leads  to  costly  duplication  of  services  and 
facilities.   This  argument  was  made  to  the  Commission  in  defense 
of  a  proposed  merger  a  few  years  ago.   The  Commission  found  that 


25   See  Nearly  All  Hospitals  Use  Group  Purchasing.  Modern 
Healthcare  (Dec.  24-31,  1990),  at  40. 
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the  argument  was  contradicted  by  a  great  deal  of  evidence  in  that 
case,  including  internal  hospital  documents  stating  that 
"increasing  competition  in  the  health  care  sector  .  .  .  will 
allow  natural  market  forces  to  slow  the  price  spiral."^' 

The  Commission's  experience  in  merger  enforcement  in  the 
health  care  area  has  demonstrated  that  mergers  can  result  in  the 
elimination  of  duplicative  services.   Depending  on  the  specific 
market  conditions,  this  can  be  pro-competitive  or 

anticompetitive.   In  some  circumstances,  elimination  of  redundant 
underutilized  facilities  can  improve  the  effectiveness  of 
operating  those  that   remain.   In  other  circumstances,  however, 
where  demand  supports  the  existing  level  of  supply  of  services, 
care  must  be  taken  to  ensure  that  eliminating  duplication  does 
not  become  simply  an  excuse  for  avoiding  competition. 

B.   Exemptions  for  Professionals 

Current  proposals  for  an  antitrust  exemption  for  physicians 
focus  on  physicians'  dealings  with  purchasers  and  payors  of 
health  care  services.   Today  many  physicians  compete  to  be 
selected  by  one  or  more  health  care  plans.   Through  this  com- 
petition among  physicians,  plans  seek  to  employ  enough  quality 
physicians  without  paying  unnecessarily  high  prices.   One 
exemption  supported  by  certain  health  care  professionals  would 
permit  competing  physicians  to  eliminate  competition  by  joining 
together  and,  without  engaging  in  any  risk  sharing  or  integration 
of  their  practices  or  finances,  collectively  bargaining  with 
large  purchasers  and  payors  of  health  care  services. 

Purchasers  and  payors  that  represent  a  large  number  of 
consumers  may  have  sufficient  clout  and  knowledge  to  bargain 
aggressively  with  physicians  and  other  health  care  providers  to 
obtain  lower  charges  and  adherence  to  a  variety  of  cost- 
containment  measures.   An  exemption  allowing  sellers  of  health 
care  services  to  aggregate  for  bargaining  purposes  may,  however, 
enable  providers  to  defeat  legitimate  cost  containment  efforts 
that  benefit  consumers. 

The  argument  for  exempting  health  care  providers'  joint 
bargaining  from  antitrust  scrutiny  is  based  on  the  questionable 
premise  that  health  care  purchasers  possess  market  power  and  can 
therefore  artificially  depress  health  care  prices.   In  most 
markets,  however,  there  appear  to  be  a  large  number  of  medical 
care  alternatives,  including  Blue  Cross  and  Blue  Shield  plans, 
numerous  ccnmercial  insurers,  HMOs,  and  other  firms  that  offer 
health  insurance  or  benefits.   In  the  absence  of  market  power  on 


26    Hospital  Corp.  of  America,  106  F.T.C.  361,  478-87  (1985), 
aff 'd.  807  F.2d  1381  (7th  Cir.  1986),  cert,  denied,  481  U.S.  1038 
(1987)  . 
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the  part  of  large  purchasers  and  payors,  permitting  physicians  to 
aggregate  their  power  would  not  create  a  "counterbalance,"  but 
rather  could  give  physicians  unconstrained  market  power  and  the 
ability  to  raise  prices  for  health  care  services.   Even  in 
circumstances  in  which  the  number  of  payors  is  limited,  the 
Commission  is  not  aware  of  any  evidence  to  suggest  that  allowing 
physicians  to  collaborate  in  negotiating  prices  will  lead  to  any 
benefits  to  consumers. 

One  need  not  rely  on  theories  to  see  what  happens  when 
provider  groups  collectively  "negotiate"  with  payors  and 
purchasers.   A  good  example  is  the  Michigan  State  Medical  Society 
case.   To  satisfy  consumers,  the  plan  needed  to  have  contracts 
with  a  large  enough  number  of  physicians  who  would  agree  to 
accept  the  plan's  payment  as  payment  in  full.   The  plan  relied  on 
competition  among  physicians  to  obtain  the  right  number  and  mix 
of  physicians,  but  physicians  agreed  among  themselves  that  they 
would  not  compete  over  the  terms  they  would  accept  from  Blue 
Shield.   Instead,  these  physicians  agreed  that  none  of  them  would 
join  the  plan  unless  and  until  the  plan  responded  to  the  demands 
of  the  medical  society.   This  agreement  resulted  in  higher 
quality-adjusted  prices. 

No  antitrust  exemption  is  necessary  for  physicians  to  serve, 
individually  and  collectively,  as  forceful  advocates  for  their 
patients  and  profession;  that  is  clearly  legal  under  the 
antitrust  laws.   But  as  the  Commission  and  court  decisions  make 
clear,  the  collective  judgment  of  health  care  providers 
concerning  what  patients  should  want  can  differ  markedly  from 
what  patients  themselves  are  asking  for  already  in  the 
marketplace.   The  point  is  straightforward.   Physicians  can 
engage  in  forceful  advocacy  and  provide  information  to  health 
plans  without  an  antitrust  exemption.-'  The  Commission  has  made 
clear  in  its  remedial  orders  governing  physician  boycotts  that 
physicians  may  nonetheless  jointly  provide  information  to  payors 
(or  insurers) .-*  But  an  antitrust  exemption  for  "collective 
negotiations"  could  permit  providers  to  override  consumer  choice 
and  harm  our  economy. 

Lately  certain  health  care  providers  have  claimed  that 
antitrust  enforcement  interferes  with  responsible  self-regulation 


27  The  Commission's  Analysis  of  Proposed  Consent  Order  to  Aid 
Public  Comment  in  the  Chain  Pharmacy  Association  matter 
illustrates  this  distinction.   Chain  Pharmacy  Ass'n  of  New  York 
State,  Inc.,  Dkt.  No.  9227,  56  Fed,  Reg.  12534,  12541  (1991). 

28  See  e.g. .  Southbank  IPA,  Inc.,  C-3355,  57  Fed.  Reg.  2913 
(1992)  (consent  order) ;  Rochester  Anesthesiologists,  110  F.T.C. 
175,  180-81  (1988)  (consent  order) ;  Michigan  State  Medical 
Society,  101  F.T.C.  191,  307-08,  314  (1983). 
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by  groups  of  health  care  providers,  and  that  antitrust  prevents 
such  groups  from  addressing  problems  of  fraud  and  abuse.   Be 
assured  that  this  simply  is  not  the  case.   Antitrust  law  does  not 
prevent  professional  associations  from  disciplining  or  expelling 
members  who  do  not  meet  appropriate  quality  of  care  standards,  or 
who  engage  in  false,  deceptive,  or  other  abusive  behavior.   Many 
Commission  orders  involving  health  care  professionals  contain 
provisions  explicitly  permitting  the  regulation  of  false  and 
deceptive  dissemination  of  information.    As  the  Commission 
emphasized  in  its  1979  opinion  in  the  AMA  case,  professional 
associations  "have  a  valuable  and  unique  role  to  play"  regarding 
deceptive  and  oppressive  conduct  by  their  members. ^°   Such 
programs  can  provide  valuable  information  to  patients  and  others 
who  pay  for  medical  care,  and,  as  long  as  they  are  properly 
structured,  present  no  antitrust  concerns. 

The  ability  of  antitrust  law  to  accommodate  professional 
self-regulation  that  benefits  consumers  also  is  illustrated  by  a 
Commission  advisory  opinion  recently  issued  to  the  American 
Medical  Association  and  the  Chicago  Medical  Society.^'   These 
organizations  requested  the  Commission's  opinion  on  the  legality 
of  the  proposed  system  of  medical  society  peer  review  of 
physicians'  fees  that  AMA  intends  to  urge  its  state  and  local 
societies  to  implement.   More  than  a  decade  ago,  in  an  advisory 
opinion  issued  to  the  Iowa  Dental  Association,-'-  the  Commission 
approved  the  proposed  operation  of  a  fee  review  system  that  was 
voluntary  for  all  parties,  advisory,  and  confidential.   The 
system  proposed  by  AMA  and  CMS  is  similar  in  many  respects  to 
that  considered  in  Iowa  Dental,  but  has  three  significant 
differences:  (1)  members  of  medical  societies  would  be  required 
to  participate  in  peer  review  proceedings;  (2)  physicians  would 
be  subject  to  discipline  for  certain  fee  practices;  (3)  and  the 
fact  of  a  disciplinary  action  against  a  physician  would  be  made 
public. 

The  Commission  approved  the  operation  of  most,  though  not 
all,  of  the  proposed  fee  review  system.   The  Commission's  opinion 
reaffirms  the  principle  that,  with  appropriate  safeguards, 
advisory  fee  review  is  likely  to  promote  competition  by  giving 


29  See  American  Psychological  Ass'n,  C-3406,  58  Fed.  Reg.  557 
(1993);  National  Ass'n  of  Social  Workers,  C-3416,  57  Fed.  Reg. 
61424  (1992). 

30  American  Medical  Ass'n,  94  F.T.C.  at  1029. 

31  Letter  from  Donald  S.  Clark,  FTC  Secretary  to  Kirk  B. 
Johnson,  General  Counsel,  American  Medical  Association,  and  John 
M.  Peterson  (February  14,  1994). 

32  99  F.T.C.  648  (1982)  . 
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patients  and  insurers  information  about  the  basis  for  a  fee  and 
an  informed  opinion  about  its  reasonableness.   The  opinion  goes 
on  to  state  that  requiring  physicians  to  participate  in  advisory 
peer  review  proceedings  as  a  condition  of  medical  society 
membership  is  reasonably  related  to  making  information  available 
to  consumers,  and  is  not  likely  to  endanger  competition.   The 
opinion  further  states  that  imposing  discipline  where  the  fee 
review  reveals  that  a  physician  has  engaged  in  fraud,  deception, 
or  other  abusive  practices  would  not  jeopardize  competition. 
Making  legitimate  disciplinary  actions  public  likewise  would  not 
endanger  competition. 

At  the  same  time,  the  Commission  reaffirmed  the  basic 
antitrust  principle  that  a  group  of  competitors  may  not  regulate 
the  fees  charged  by  its  members.   Accordingly,  the  Commission  did 
not  approve  the  disciplinary  program  to  the  extent  that  it 
contemplated  authorizing  medical  societies  to  discipline  members 
on  the  basis  of  fee  levels  alone,  without  regard  to  the  presence 
of  abusive  conduct.   Such  a  program,  the  Commission  concluded, 
would  pose  a  substantial  likelihood  of  injury  to  consumers.   The 
Commission  emphasized,  however,  that  AMA  and  CMS  could  take  other 
steps  —  such  as  requiring  physicians  to  disclose  to  patients  in 
advance  certain  information  about  price  —  in  order  to  address 
the  problem  of  information  disparities  in  markets  for  medical 
services. 

Conclusion 

The  Commission  wants  to  reiterate  the  two  principal  points 
of  today's  testimony.   First,  antitrust  enforcement  by  the 
Commission  has  been  instrumental  in  enabling  alternatives  to 
traditional  fee-for-service  health  care  arrangements  to  enter 
health  care  markets  in  the  face  of  opposition  by  some  health  care 
providers.   Second,  continued  sound  antitrust  enforcement  seems 
likely  to  be  important  to  the  success  of  any  competition-based 
model  for  health  care  markets. 

Thank  you  for  the  opportunity  to  present  this  testimony.   I 
would  be  happy  to  answer  your  questions. 
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UNtTED  STATES  <  )F  AMERICA 

FEDERAL  TRADE  COMMlSSI(3N 

WASHINGTON    DC    2i)Sxi) 


.H°c;,"::«,  -^^ne  lo,  1994 


The  Honorable  Jack  Brooks 

Chairman 

Committee  on  the  Judiciary 

U.S.  House  of  Representatives 

Washington,  D.C.  20515 

Dear  Chairman  Brooks: 

The  Federal  Trade  Commission  is  pleased  to  respond  to  the 
recent  letter,  from  you  and  Chairman  Howard  M.  Metzenbaum  of  the 
Senate  Subcommittee  on  Antitrust,  Monopolies  and  Business  Rights, 
requesting  the  views  of  the  Commission  on  S.  1658  and  its 
virtually  identical  companion  bill,  H.R.  3486,  the  "Health  Care 
Antitrust  Improvements  Act  of  1993,"  introduced,  respectively,  by 
Senators  Hatch  and  Thurmond,  and  Representative  Archer.   The 
Federal  Trade  Commission  concurs  with  Assistant  Attorney  General 
Bingaman's  views  as  discussed  in  her  letters  of  April  14,  1994, 
to  you  and  Chairman  Metzenbaum  that  the  proposed  special  interest 
exemptions  from  the  antitrust  laws  and  the  creation  of  an 
unnecessary  regulatory  scheme  without  countervailing  benefits 
would  harm  consumers.   For  the  reasons  discussed  below,  the 
Federal  Trade  Commission,  like  the  Department  of  Justice, 
strongly  opposes  enactment  of  S.  1658  and  H.R.  3486.' 


'     This  letter  discusses  certain  aspects  of  the  proposed 
legislation  that  we  believe  are  particularly  troublesome. 
However,  the  absence  of  comment  on  other  aspects  or  provisions  of 
the  bills  should  not  be  interpreted  as  indicating  that  those 
aspects  or  provisions  are  unobjectionable.   The  Commission  has 
restricted  its  comments  at  this  time  to  the  broader  substantive 
implications  of  the  bills,  omitting  such  concerns  as  ambiguities 
in,  or  unresolved  issues  raised  by,  specific  provisions. 
However,  the  Commission  notes  that  the  bills  do  contain 
ambiguities  or  unresolved  issues.   Thus,  for  example,  while  three 
of  the  seven  proposed  safe  harbors  are  not  discussed  specifically 
in  the  letter,  the  Commission  nevertheless  believes  that  these 
too  are  inadvisable,  since  they  are  unnecessary,  substantively 
expand  the  related  safety  zones  in  the  joint  FTC/DOJ  Statements, 
and  do  not  permit  tlexibility  in  their  application  to  deal  with 
unforeseen,  extraordinary,  or  changed  circumstances.   In 
addition,  many  points  already  have  been  made  clearly  and 
forcefully  in  Assistant  Attorney  General  Bingaman's  letter  to 
you,  and  accordingly  need  not  be  repeated  here. 

(continued . . . ) 
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Overview  and  Background 

The  antitrust  laws  have  been  described  by  the  United  States 
Supreme  Court  as  the  "Magna  Carta  of  our  free  enterprise  system." 
The  laws  reflect  a  judgment  that  competition  generally  promotes 
consumer  welfare  and  produces  the  best  mix  of  quality  goods  and 
services  at  the  lowest  prices.   The  antitrust  laws  also  assure 
business  people  an  opportunity  to  offer  their  goods  and  services 
in  the  marketplace,  and  to  have  their  success  or  failure 
determined  by  consumers'  preferences,  not  by  the  abuse  of  market 
power  of  other  competitors. 

The  Federal  Trade  Commission  enforces  the  antitrust  laws  to 
ensure  that  competitive  forces  will  allow  the  development  of 
health  care  delivery  systems  desired  by  consumers.   The 
Commission  does  not  favor  one  type  of  health  care  delivery  system 
or  one  provider  group  over  another.   Nor  does  the  Commission  take 
a  position  on  which  kind  of  health  care  plan  provides  better 
quality  health  care  at  lower  prices.   Instead,  the  Commission 
seeks  to  ensure  that  anticompetitive  behavior  does  not  impede  the 
development  of  health  care  alternatives  that  consumers  might 
elect  to  use. 

Through  sound  antitrust  enforcement,  the  Federal  Trade 
Commission  and  the  Department  of  Justice  have  helped  allow  market 
forces  to  create  an  environment  in  which  innovative  forms  of 
health  care  delivery  could  emerge  to  compete  on  the  merits.   In 
that  competitive  environment,  these  alternative  health  care 
delivery  systems  grew  as  consumers  were  attracted  by  the  services 
or  lower  prices  these  plans  offered.   Experience  from  the 
Commission's  health  care  enforcement  program  suggests  that 
antitrust  enforcement  plays  an  important  role  in  preventing 
organized  efforts  to  reduce  price  competition  and  to  thwart  cost 
containment  efforts.   Obstacles  to  the  development  cf  the  service 
delivery  mechanisms  that  form  the  foundation  for  some  of  today's 
health  care  reform  proposals  were  eliminated  by  antitrust  law 
enforcement.   Continued  sound  antitrust  enforcement  seems  likely 
to  be  important  to  the  success  of  any  competition  based  model  for 
health  care  markets. 


'  ( . . .continued) 

In  addition,  the  National  Association  of  Attorneys  General 
("NAAG")  adopted  a  resolution  [attached]  at  its  spring  meeting  of 
March  20-22,  1994,  "Opposing  Preemption  of  State  Antitrust 
Enforcement  in  the  Health  Care  Area."   In  its  background 
statement  NAAG  pointed  out  that  S.  1658  provides  an  exemption 
from  state  as  well  as  federal  antitrust  laws  for  activities  by 
health  care  providers  within  certain  legislatively  established 
safe  harbors. 
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The  proposed  exemptions  contained  in  S.  1658  and  H.R.  2486, 
however,  if  enacted,  would  insulate  from  antitrust  law 
enforcement  many  activities  that  could  reduce  or  eliminate 
competition  and  thereby  seriously  harm  consumers.   The  bills  also 
unnecessarily  create  a  cumbersome  and  costly  regulatory  system 
for  reviewing  and  certifying  joint  activities  by  providers.   As 
Assistant  Attorney  General  Bingaman  said  in  her  letter  to  you, 
the  "antitrust  laws  have  for  over  a  century  been  the  principal 
guarantor  of  competition  in  the  American  system  and  have  time  and 
again  proved  far  superior  to  pervasive  government  review, 
regulation,  and  oversight  of  collective  activities  that  may  have 
competitive  consequences."   By  permitting  such  anticompetitive 
activities  by  health  care  providers,  these  exemptions  also  could 
interfere  with  the  effective  operation  of  the  health  care  system 
under  any  program  for  reform  that  relies  on  competition. 

Moreover,  there  is  no  need  or  sound  justification  for  these 
exemptions.   The  federal  antitrust  agencies'  record  of 
responsible  and  judicious  antitrust  law  enforcement  makes  clear 
that  broad  antitrust  exemptions  are  unnecessary  for  health  care 
providers  to  participate  effectively  in  procompetitive 
arrangements  in  the  marketplace.   In  applying  the  antitrust  laws 
to  the  health  care  area,  as  in  other  sectors  of  the  economy,  the 
Commission  fully  considers  increased  efficiency,  better  quality, 
lower  costs,  and  other  benefits  to  consumers  that  may  result  from 
joint  activities  by  those  offering  their  services  in  the 
marketplace. 

The  federal  enforcement  agencies  have  undertaken  new 
initiatives  and  stepped  up  existing  programs  to  help  alleviate 
health  care  providers'  uncertainty  about  the  antitrust  laws' 
application  to  their  activities;   Considerable  information  and 
guidance  about  the  Commission's  antitrust  law  enforcement 
activities  and  analysis  of  joint  activities  in  the  health  care 
area  is  offered  to  health  care  providers  and  others  through 
published  opinions  of  litigated  cases,  Commission  and  staff 
advisory  opinions,  speeches  by  Commissioners  and  staff,  and 
informal  advice  and  communications.   In  order  to  help  providers 
learn  about  prior  advisory  opinions  that  may  address  their 
concerns,  in  early  May  the  Commission's  Bureau  of  Competition 
published  a  summary  and  index  of  Commission  and  staff  health  care 
advisory  opinions.   In  addition,  the  Commission's  staff  is  always 
willing  to  provide  informal  advice  on  proposed  conduct.   At  this 
time  the  Commission's  si.aff  is  working  with  several  providers  to 
help  them  avoid  antitrust  risks  in  their  development  of 
procompetitive  arrangements. 

The  Commission  and  the  Department  of  Justice,  last 
September,  jointly  issued  Statements  of  Antitrust  Enforcement 
Policy  in  the  Health  Care  Area  ("FTC/DOJ  Statements"  or 
"Statements").   These  Statements  underscore  the  commitment  of  the 
Federal  Trade  Commission  and  the  Department  of  Justice  to 
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clarifying  the  agencies'  enforcement  intentions  as  to 
collaborative  activities  among  health  care  providers.   The 
FTC/DOJ  Statements  are  designed  to  resolve  the  perception  of 
uncertainties  that  some  have  said  may  inhibit  collaborative 
ventures  in  health  care.   The  Statements  collect  previously 
published  advice,  as  well  as  some  new  advice,  in  a  format  that  is 
accessible  both  to  attorneys  and  to  health  care  providers. 

The  FTC/DOJ  Statements  define  six  "antitrust  safety  zones"  - 
-  relating  to  activities  by  hospitals  and  physicians  --  within 
which  conduct  will  not  be  challenged  by  the  enforcement  agencies, 
absent  extraordinary  circumstances.   The  safety  zones  cover  small 
hospital  mergers;  hospital  joint  ventures  involving  high- 
technology  or  other  expensive  medical  equipment;  hospital 
participation  in  exchanges  of  price  and  cost  information; 
physicians'  provision  of  certain  kinds  of  information  to 
purchasers  of  health  care  services;  joint  purchasing  arrangements 
among  health  care  providers;  and  physician  network  joint 
ventures,  such  as  IPAs  and  PPOs. 

The  antitrust  safety  zones  serve  to  clarify  what  health  care 
providers  can  do  together  in  certain  areas,  with  little  or  no 
antitrust  risk.   The  safety  zones  describe  the  minimal  levels  of 
lawful  conduct  with  respect  to  collaborative  efforts.   The  six 
FTC/DOJ  Statements  also  set  forth  the  analysis  that  the  federal 
enforcement  agencies  use  in  evaluating  conduct  that  falls  outside 
the  safety  zones.   Commission  and  Department  of  Justice  staff 
continue  to  meet  with  representatives  of  various  provider  groups 
to  address  remaining  issues  of  concern  to  providers. 

For  matters  not  specifically  addressed  in  the  FTC/DOJ 
Statements,  the  federal  enforcement  agencies  have  invited  health 
care  providers  to  seek  their  advice.   The  agencies  have  committed 
to  respond  to  requests  for  advice  on  matters  addressed  within  the 
Statements  (except  hospital  mergers  outside  the  safety  zone) 
within  90  days  after  the  necessary  information  is  received  and  to 
respond  to  requests  for  advice  on  all  other  non-merger  health 
care  matters  within  120  days  of  receipt  of  all  necessary 
information. 

This  multi-faceted  approach  to  reducing  health  care 
providers'  uncertainty  about  antitrust  risks  through  policy 
statements,  safety  zones,  and  formal  and  informal  advisory 
opinions  is  ~n  ongoing  and  dynamic  process.   In  the  Commission's 
view,  these  actions  should  allay  any  legitimate  concerns  and 
uncertainty  about  the  legality  of  their  joint  activities  under 
the  antitrust  laws. 

Finally,  the  bills  establish  a  notification  procedure  that 
would  require  all  conduct  for  which  notification  is  made  or 
deemed  to  be  made  to  be  evaluated  under  a  rule  of  reason  standard 
even  conduct,  such  as  price-fixing,  that  absent  notification 


53 


under  the  statute  is  evaluated  under  a  per  se  illegality  standard 
—    and  reduce  the  remedies  available,  in  any  private  antitrust 
lawsuit  against  even  the  most  clearly  anticompetitive  and 
potentially  harmful  conduct  undertaken  by  a  "health  care 
cooperative  venture."   Private  antitrust  law  enforcement  is  an 
important  complement  to  the  enforcement  programs  of  the  federal 
and  state  antitrust  agencies.   The  proposed  changes  in  the 
antitrust  standards  and  remedies  under  this  part  of  the  bills 
appear  likely  to  discourage  private  parties  and  state  agencies 
from  bringing  meritorious  antitrust  lawsuits  against  conduct  that 
harms  consumers. 


Antitrust  Exemptions 

Section  2  of  S.  1658  and  H.R.  3486  broadly  exempt  from  the 
federal  antitrust  laws  "activity  relating  to  the  provision  of 
health  care  services"  (1)  that  falls  within  any  of  the  seven 
"safe  harbors"  in  Section  3  of  the  bills;  (2)  that  fails  within 
any  additional  safe  harbors  designated  by  the  Attorney  General 
pursuant  to  Section  4  of  the  bills;  or  (3)  that  is  covered  by  a 
"certificate  of  review"  issued  by  the  Attorney  General  with  the 
concurrence  of  the  Secretary  of  Health  and  Human  Services  under 
Section  5  of  the  bills. 

A.   Statutory  Safe  Harbors 

While  several  of  the  safe  harbors  included  in  Section  3  of 
the  bills  appear  to  be  patterned,  in  part,  on  the  safety  zones 
described  in  the  FTC/DOJ  Statements,  most  of  the  proposed  safe 
harbors  are  considerably  broader  than  the  safety  zones  in  the 
joint  FTC/DOJ  Statements.   In  many  instances,  such  as  the  safe 
harbor  for  joint  conduct  by  providers,  the  bills  would  immunize 
egregiously  anticompetitive  conduct  harmful  to  consumers.   In 
other  instances,  such  as  the  safe  harbor  for  "small"  hospital 
mergers,  they  would  immunize  a  broader  range  of  conduct  than  is 
justified  by  economic  efficiency.   In  addition,  the  proposed  safe 
harbors  do  not  include  provision  for  any  flexibility  in  their 
application,  so  that  the  federal  enforcement  agencies  will  be 
unable  to  respond  to  changed  circumstances  or  unforeseen  or 
extraordinary  circumstances.   One  example  of  a  possible 
unforeseen  or  extraordinary  circumstance  is  conduct,  through 
manipulation  or  otherwise,  that  technically  falls  within  a  safe 
harbor  even  though  it  clearly  is  not  of  the  type  that  was 
intended  to  be  protected. 

1.    Joint  Activity  by  Twenty  Percent  or  Fewer  Health 
Care  Providers  in  Market 

The  first  safe  harbor  in  Section  3  of  the  bills  would  exempt 
from  the  antitrust  laws  " [a ]ct ivit ies  relating  to  health  care 
services  of  any  combination  of  health  care  providers"  if  the 
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number  of  providers  involved  does  not  exceed  20  percent  of  those 
of  the  same  type  or  specialty  in  the  "relevant  market  area."' 
This  provision  would  immunize  any  conduct  by  health  care 
providers  that  in  any  way  related  to  the  provision  of  health  care 
services,  so  long  as  the  providers  did  not  exceed  the  statutory 
numerical  limit.   Because  the  safe  harbor  is  written  in  terms  of 
number  of  providers,  it  could  exempt  mergers  and  other  joint 
activities  of  health  care  facilities  with  a  combined  market  share 
far  exceeding  20  percent.   However,  even  if  it  were  rewritten  to 
exempt  activities  on  the  basis  of  market  share,  the  safe  harbor 
would  be  inadvisable. 

The  joint  FTC/DOJ  safety  zone  for  physician  network  joint 
ventures,  by  contrast  requires  that  the  physician  networks  be 
financially  integrated.   Financial  integration  under  the  safety 
zone  applies  only  to  arrangements  where  the  physicians 
participating  in  the  network  share  substantial  financial  risk, 
which  provides  the  participants  with  a  common  incentive  to 
operate  more  efficiently  and  control  costs,  to  the  benefit  of 
consumers.   The  proposed  safe  harbor  would  exempt  from  antitrust 
law  enforcement  a  broad  range  of  conduct,  now  considered  per  se 
illegal  and  in  some  cases  criminal,  that  is  harmful  to  consumers 
and  has  no  countervailing  procompetitive  or  other  beneficial 
effects . 

Under  the  proposed  safe  harbor,  for  example,  a  naked  price 
fixing  agreement  among  all  or  most  of  the  obstetricians  at  a 
particular  hospital,  accompanied  by  threats  of  a  boycott  if  a 
payer  did  not  accept  the  providers'  collectively  determined 
prices  and  other  terms  of  dealing,  would  be  immunized  if  those 
involved  in  the  anticompetitive  activity  comprised  fewer  than  20 
percent  of  the  entire  area's  obstetricians.   The  Commission 
addressed  such  a  situation  in  the  Southbank  IPA  matter.' 

According  to  the  Commission's  complaint  in  Southbank ,  23 
obstetricians  --  virtually  all  of  the  obstetricians  practicing  at 
the  only  hospital  offering  obstetrical  services  with  which  the 
HMO  had  contracted  --  provided  services  to  the  HMO  through  an 
integrated  IPA,  in  which  the  obstetricians  shared  financial 


-     H.R.  3486  uses  a  26  percent  of  market  figure  for  health 
care  providers.   These  comments  regarding  the  20  percent  figure 
used  in  S.  1658  apply  also  to  the  slightly  higher  figure  used  in 
H.R.  3486. 

'     Southbank  IPA,  Inc.,  C-3355  (consent  order  issued 
December  20,  1991,  57  Fed.  Reg.  2913,  January  24,  1992). 
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risk.*   Allegedly,  the  obstetricians  resigned  from  the  integrated 
IPA  and  then  formed  Southbank  IPA,  which  involved  no  financial 
integration  among  its  members  and  offered  no  new  or  more 
efficient  product  to  consumers.   Through  Southbank  IPA,  the 
obstetricians  allegedly  agreed  among  themselves  on  the  prices 
they  wanted  from  the  HMO,  as  well  as  on  various  other  terms  of 
dealing.   Contrary  to  a  true  integrated  arrangement  that  can 
provide  countervailing  pro-competitive  benefits,  the 
collaboration  among  competitors  who  do  not  share  financial  risk 
does  not  offer  such  benefits.   The  obstetricians  allegedly 
informed  the  HMO  of  their  demands,  refused  to  deal  with  the  HMO 
other  than  collectively  through  the  Southbank  IPA,  and  commenced 
collective  negotiations  with  the  HMO  to  achieve  their  demands. 
Faced  with  a  lack  of  obstetricians  to  provide  services  to  its 
subscribers,  and  the  inability  in  the  short  term  to  contract 
with,  and  rapidly  switch  its  subscribers  to,  another  convenient 
Jacksonville  hospital  that  had  obstetrical  services  and 
obstetricians  available,  the  HMO  twice  was  forced  to  capitulate 
to  the  Southbank  IPA  obstetricians'  demands  for  a  fee  increase, 
according  to  the  complaint.'   The  increased  costs  of  doing 
business  were  passed  on  to  consumers  in  the  form  of  higher 
premiums,  the  complaint  alleged. 

The  23  Southbank  IPA  obstetricians  undoubtedly  represented 
fewer  than  20  percent  of  those  practicing  in  the  Jacksonville 
area.   However,  because  the  HMO  had  contracted  with  only  a  few 
local  hospitals  to  provide  its  subscribers  with  all  needed 
hospital  services  (a  common  occurrence  among  HMOs  and  certain 
other  arrangements  such  as  PPOs) ,  the  HMO  was  vulnerable  to 
alleged  collective  action  and  threats  of  boycott.   Under  the  20 
percent  safe  harbor  in  S.  1658  and  H.R.  3486,  the  Southbank  IPA 
obstetricians'  alleged  price  fixing  and  coercive  boycott  threats 
would  have  been  absolutely  immunized  from  antitrust  law 
enforcement . 

A  substantial  number  of  past  Commission  law  enforcement 
actions  against  alleged  anticompetitive  conspiracies  harmful  to 
consumers  might  well  have  been  immunized  from  antitrust  challenge 
if  the  20  percent  safe  harbor  had  been  in  effect.   These  cases 


*  The  term  "IPA"  stands  for  Individual  Practice 

Association.   Typically,  physicians  in  an  IPA  engage  in 
capitation  or  other  substantial  financial  risk-sharing  and  stand 
to  share  the  benefit  of  gain  or  the  risk  of  loss  from  the  IPA's 
operation.   When  an  IPA  is  financially  integrated,  it  provides 
the  participants  with  a  common  incentive  to  operate  more 
efficiently  and  control  costs,  to  the  benefit  of  consumers. 

This  type  of  short-term  marketplace  disruption  could  be 
repeated  by  each  group  of  medical  providers  if  such  conduct 
receives  immunity  under  a  safe-harbor. 
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frequently  involved  joint  actions  by  a  substantial  percentage  of 
providers  at  a  particular  hospital  or  other  facility,  even  though 
the  percentage  they  represented  of  the  total  number  of  providers 
in  the  area  may  have  been  much  smaller."   Specific  market  share 
determinations  may  not  have  been  made  in  many  such  Commission 
matters,  such  as  price-fixing  and  coercive  boycotts  involving 
naked  restraints  of  trade  unrelated  to  any  legitimate  joint 
venture,  where  a  market  power  analysis  is  not  necessary  to 
establish  anticompetitive  effects  and  illegality  of  the  conduct. 

Finally,  this  proposed  safe  harbor  would  not  effectively 
reduce  health  care  providers'  uncertainty  about  antitrust  risks 
in  their  joint  activities,  or  shield  those  activities  from 
investigation  by  the  federal  antitrust  agencies,  because  it 
frequently  may  be  difficult  to  ascertain  whether  the  20  percent 
market  share  limit  is  met.   In  order  to  determine  whether  or  not 
a  particular  joint  activity  meets  this  limit,  the  relevant 
product  and  geographic  markets  must  be  determined.   Such  a 
determination  normally  entails  an  extensive  and  detailed  factual 
investigation,  of  the  kind  done  most  often  in  merger 
investigations.   Thus,  joint  activities  by  health  care  providers 
would  still  be  subject  to  antitrust  investigation,  with  the 
accompanying  uncertainty  as  to  whether  or  not  the  activities  and 
providers  involved  would  ultimately  be  found  to  fall  within  the 
limits  of  the  safety  zone.   In  addition,  significant  new 
resources  would  need  to  be  expended  by  the  antitrust  enforcement 
agencies  in  order  to  conduct  such  an  analysis  in  every  instance 
where  the  safety  zone  might  apply.   This  would  be  an  unfortunate 
use  of  limited  Commission  resources,  particularly  when  expended 
with  regard  to  joint  activity,  such  as  naked  price  fixing  or 
coercive  boycotts,  that  has  no  plausible  procompetitive  benefit 
to  consumers. 


*     E.g. .  Preferred  Physicians,  Inc.,  110  F.T.C.  157  (1988) 
(consent  order);  Forbes  Health  System  Medical  Staff,  94  F.T.C. 
1042  (1979)  (consent  order);  Medical  Staff  of  Doctors'  Hospital 
of  Prince  George's  County,  110  F.T.C.  476  (1988)  (consent  order); 
Eugene  M.  Addison,  M.D.,  111  F.T.C.  339  (1988)  (consent  order); 
Medical  Staff  of  Holy  Cross  Hospital,  C-3345  (consent  order 
issued  September  10,  1991,  56  Fed.  Reg.  49184  (September  27, 
1991));  Medical  Staff  of  Broward  General  Medical  Center,  C-3344 
(consent  order  issued  September  10,  1991,  56  Fed.  Reg.  49184 
(September  27,  1991));  Patrick  S.  O'Halloran,  M.D.,  111  F.T.C.  35 
(1988)  (consent  order);  Robert  Fojo,  M.D.,  C-3373  (consent  order 
issued  March  2,  1992,  57  Fed.  Reg.  9258  (March  17,  1992)); 
Medical  Staff  of  Memorial  Medical  Center,  110  F.T.C.  541  (1988) 
(consent  order) ;  Medical  Staff  of  John  C.  Lincoln  Hospital  & 
Health  Center,  106  F.T.C.  291  (1985)  (consent  order). 
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2.    Activities  of  Medical  Self -Regulatory  Entities 

This  proposed  safe  harbor  would  immunize  activities  of  a 
wide  variety  of  physician  groups  relating  to  their  setting  or 
enforcing  of  "standards"  that  are  "designed  to  promote  the 
quality  of  health  care  provided  to  patients,"  so  long  as  the 
activity  is  not  "conducted  for  purposes  of  financial  gain."   If 
enacted,  this  safe  harbor  would  appear  to  establish  a  broad  and 
far-reaching  exemption  for  anticompetitive  activity,  immunizing 
conduct  that  clearly  is  harmful  to  consumers.   It  has  long  been 
established  that  reasonable,  bona  fide  self-regulation  and 
information-generating  activities  do  not  violate  the  antitrust 
laws.   The  broad  antitrust  exemption  contemplated  by  the  bills  is 
unnecessary  and  unwarranted,  and  the  Commission  strongly  urges 
that  it  not  be  approved. 

Experience  shows  that  "quality  of  care"  is  often  raised  as  a 
justification  for  anticompetitive  conduct  by  health  care 
providers,  and  has  been  advanced  to  support,  among  other  things, 
broad  restraints  on  price  competition,  restraints  on  the 
dissemination  of  truthful  information,  policies  that  inhibited 
the  development  of  health  maintenance  organizations,  and 
concerted  refusals  to  deal.   The  immunity  for  actions  "designed 
to  promote  the  quality  of  health  care"  could  immunize  actions 
where  an  articulated  quality  goal  was  a  pretext  for,  or  coexisted 
with,  a  purpose  to  protect  market  participants  from  vigorous 
competition.   Moreover,  even  if  the  standard  setters  are  acting 
in  good  faith,  actions  based  on  flawed  hypotheses  or  incomplete 
or  erroneous  information,  and  actions  that  are  much  broader  than 
reasonably  necessary  to  accomplish  the  desired  goal,  can  injure 
consumers  just  as  much  as  those  where  quality  claims  are  in  fact 
a  pretext.   As  a  result,  the  harm  permitted  by  this  provision  is 
not  limited  sufficiently  by  the  exclusion  from  the  immunity  of 
actions  conducted  for  "financial  gain." 

Quality  maintenance  justifications  have  been  made  for  a 
variety  of  broad  competitive  restrictions  that  are  harmful  to 
consumers.   Under  the  proposed  approach,  a  "quality"  defense 
could  have  been  asserted  in  virtually  every  health  care  case  the 
Commission  has  brought.   The  Commission  and  the  courts  have 
considered  these  claims,  but  have  rejected  them  when  they  were 
not  supported  by  the  evidence,  or  were  not  reasonably  related  to 
the  harm  sought  to  be  prevented.   This  proposed  safe  harbor  could 
permit  a  broad  range  of  conduct  harmful  to  consumers  to  escape 
the  reach  of  the  antitrust  laws,  based  on  quality  assertions, 
without  requiring  any  review  of  the  validity  of  those  claims  or 
the  actual  effect  of  the  conduct.   The  record  of  antitrust 
enforcement  in  health  care  markets  by  the  Commission  and  others 
demonstrates  the  range  of  pernicious  conduct  that  it  could 
immunize . 
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For  example,  in  American  Medical  Ass'n.  the  AMA  asserted  a 
quality-of-care  defense.   American  Medical  Ass'n.  94  F.T.C.  701, 
1011-12,  1017  (1979),  aff  d.  638  F.2d  443  (2d  Cir.  1980),  aff  d 
by  an  evenly  divided  Court.  455  U.S.  676  (1982).   The  AMA 
maintained  that  ethical  prohibitions  on  various  contractual 
arrangements  --  involving  fees  that  were  lower  than  those  usual 
for  the  area,  were  secured  by  underbidding  another  physician, 
involved  reimbursement  on  a  basis  other  than  fee-for  service,  or 
precluded  the  patient's  free  choice  of  physician  --  were 
necessary  to  prevent  impairment  of  the  doctor's  medical  juagment, 
"commercialism"  in  medicine,  and  deterioration  of  medical  care. 
The  Commission  held  that  the  restraints  went  far  beyond  what  was 
reasonably  necessary  to  attain  the  stated  goals,  and  that  they 
were  designed  in  fact  to  prevent  price  competition  among  doctors. 
For  example,  based  upon  the  evidence  in  the  record  of  that 
proceeding,  the  Commission  found  that  the  purpose  of  the  AMA's 
rule  on  "free  choice  of  physician"  was  "primarily  the 
anticompetitive  one  of  suppressing  the  activities  of  competitors, 
rather  than  solicitude  for  the  rights  of  patients."   94  F.T.C.  at 
1015.' 

Quality  of  care  claims  also  were  raised  in  the^ Commission' s 
Indiana  Federation  of  Dentists  case."   In  that  case,  the  Supreme 
Court  unanimously  affirmed  the  Commission's  order  striking  down 
an  agreement  among  the  Federation's  members  concertedly  to  refuse 
to  submit  x-rays  to  dental  insurers  for  use  in  predetermination 
of  benefits  due  under  insurance  policies.   IFD  had  claimed  that 
the  challenged  agreement  was  justified  because  it  was  necessary 
to  protect  patients  from  the  possibility  that  insurers  would  make 
erroneous  decisions  on  the  least  expensive  adequate  treatment. 
The  Commission,  in  reviewing  the  record  evidence  concerning  the 
basis  for  the  Federation's  actions,  had  noted  that  expressions  of 
concern  about  preservation  of  the  dentist-patient  relationship 
coexisted  with  expressions  of  concern  about  the  economic  welfare 
of  the  dentists.   101  F.T.C.  at  170.   The  Court  concluded  that 


^     Cf.  an  earlier  AMA  criminal  conviction  for  violating 
the  Sherman  Act  by  its  efforts  to  impede  the  operation  of  an 
early  HMO  in  Washington,  D.C.:  the  AMA  unsuccessfully  attempted 
to  justify  its  behavior  based  on  its  belief  that  HMOs  were 
contrary  to  the  public  interest.   American  Medical  Ass'n  v. 
United  States.  130  F.2d  233  (D.C.  Cir.  1942),  aff 'd.  317  U.S.  519 
(1943).   The  Commission's  1979  case  concerned  the  AMA's 
continuation  of  ethical  restrictions  on  physician  participation 
in  HMOs.  See  also  Forbes  Health  Systems  Medical  Staff.  94  F.T.C. 
1042  (1979)  (consent  order). 

*      101  F.T.C.  57  (1983),  rev'd.  74f  F.2d  1124  (7th  Cir. 
1984),  rev'd.  476  U.S.  447  (1986). 
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IFD's  argument  was  flawed  both  legally  and  factually."   The  Court 
stated  that  substantial  evidence  existed  to  support  the 
Commission's  conclusion  that  IFD's  argument  was  not  supported  by 
any  proof  that  consumers  were  harmed  by  insurers'  use  of  x-rays 
in  predetermination  of  benefits.   Moreover,  the  Court 
characterized  IFD's  implicit  claim  —  that  dentists  could  combine 
to  refuse  to  provide  patients  with  information  because  the 
patients  might  be  led  to  make  incorrect  decisions  --  as  a  frontal 
assault  on  the  competitive  policy  embodied  in  the  antitrust 
laws.'" 

The  Commission's  case  against  the  Michigan  State  Medical 
Society.  101  F.T.C.  191  (1983),  involved  a  different  kind  of 
refusal  to  deal:   the  threat  that  physicians  would  withdraw  from 
participation  in  Michigan  Blue  Cross/Blue  Shield  insurance 
programs  and  Michigan  Medicaid  if  their  collective  fee  demands 
were  not  met.   The  Society  argued  that  its  actions,  particularly 
those  relating  to  Medicaid,  were  motivated  by  concern  for  the 
welfare  of  patients,  because  low  reimbursement  could  lead  to 
lower  physician  participation  rates,  forcing  patients  to  seek 
less  reputable  providers.   In  rejecting  this  argument,  the 
Commission  pointed  out  that  the  Society  had  available  to  it 
legitimate  public  forums  for  expressing  its  views,  and  was  not 
justified  in  resorting  to  organized  boycott  threats.   101  F.T.C. 
at  294-95." 

In  addition  to  immunizing  expressed  concerns  for  "quality  of 
care",  the  bills  would  immunize  peer  review  proceedings 
undertaken  by  a  medical  staff  or  medical  association  to  evaluate 
"professional  conduct,"  not  merely  the  quality  of  care  provided 
by  medical  professionals.   Medical  groups  in  the  past  have 
defined  "unprofessional  conduct"  to  include  a  wide  range  of 
procompet it ive  business  activities,  such  as  employment  by  HMOs, 
affiliation  with  non-physicians,  and  truthful  advertising,  on  the 


FTC  V.  Indiana  Federation  of  Dentists,  476  U.S.  at  461- 
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Cf .  National  Society  of  Professional  Engineers  v. 
United  States,  435  U.S.  679  (1978),  where  the  Supreme  Court 
rejected  a  "quality"  defense  to  a  total  ban  on  competitive 
bidding  by  engineers,  which  the  Society  had  attempted  to  justify 
on  the  basis  that  competitive  bidding  would  lead  to  deceptively 
low  bids,  which  could  cause  engineers  to  perform  inferior  work. 
The  Court  held  that  the  ban  was  overbroad  as  a  protection  against 
deception,  noting,  however,  that  professional  deception  itself 
was  a  proper  subject  for  an  ethical  canon. 

"     Cf.  FTC  V.  Superior  Court  Trial  Lawyers  Association. 
493  U.S.  411  (1990),  in  which  the  Supreme  Court  rejected 
comparable  arguments  by  providers  of  legal  services. 
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assumption  that  these  activities  inherently  lead  to  a  lower 
quality  of  care.   See .  e.g..  American  Medical  Ass'n.  94  F.T.C.  at 
1011-13,  1017.   Thus,  the  bill  could  immunize  boycotts  and  other 
sanctions  against  indisputably  competent  providers  on  the  ground 
that  the  providers  engage  in  disfavored  competitive  practices. 
See  Forbes  Health  Systems  Medical  Staff.  94  F.T.C.  1042  (1979) 
(consent  order)  (exclusion  of  HMO  physicians  from  medical  staff) . 

The  purpose  of  this  discussion  is  neither  to  question  the 
good  faith  of  the  medical  organizations  that  support  these  bills, 
nor  to  suggest  that  the  types  of  competitive  restrictions 
discussed  above  necessarily  will  be  reimposed  if  the  bill  becomes 
law.   Rather,  a  broad  antitrust  exemption  would  take  decision- 
making power  out  of  the  hands  of  consumers  and  place  it  in  the 
hands  of  private  professional  groups,  free  from  significant 
government  regulation  and  from  the  constraints  of  the  antitrust 
laws.   This  would  not  benefit  consumers.   As  the  Supreme  Court 
has  noted,  the  antitrust  laws  reflect  a  fundamental  judgment  that 
competition  promotes  quality  as  well  as  lower  prices;   that 
consumer  choice,  rather  than  the  collective  judgment  of  sellers, 
should  determine  the  range  and  prices  of  goods  and  services  that 
are  available.   See  Professional  Engineers,  supra .   Thus,  the 
courts  have  refused  to  permit  private  groups  of  competitors  to 
"preempt  the  workings  of  the  market  by  deciding  for  [themselves] 
that  [their]  customers  do  not  need  that  which  they  demand." 
Indiana  Federation  of  Dentists.  476  U.S.  at  462.   The  proposal, 
by  immunizing  conduct  whenever  it  is  claimed  to  promote  quality 
of  care,  would  allow  physician  organizations  to  impose  their 
"views  of  the  costs  and  benefits  of  competition  on  the  entire 
marketplace."   Professional  Engineers.  435  U.S.  at  695. 

A  broad  antitrust  exemption  is  not  necessary  to  protect  the 
public's  interest  in  obtaining  high-quality  care.   As  the 
Commission  has  observed  repeatedly,  current  law  permits  the 
collective  efforts  of  physicians  and  other  health  care  providers 
to  promote  quality,  provided  that  such  efforts  are  properly 
circumscribed  to  achieve  that  purpose,  and  thus  do  not 
unreasonably  injure  competition.   Actions  such  as  standard 
setting  and  certification,  and  more  generally  the  publication  of 
a  professional  group's  opinion  on  issues  affecting  quality,  do 
not  restrain,  and  can  in  fact  improve,  the  ability  of  consumers 
to  choose  among  competing  alternatives.   Antitrust  law  already 
recognizes  the  right  of  competitors  to  provide  information  and 
express  their  opinion  on  quality  issues.   See .  e.g..  Schachar  v. 
American  Academy  of  Ophthalmology,  780  F.2d  397  (7th  Cir.  1989). 
What  is  forbidden  is  for  medical  groups  coercively  to  impose  on 
the  market  their  view  of  the  level  of  quality  that  consumers 
should  want. 

Under  current  law,  medical  organizations  can  and  routinely 
do  engage  in  technology  assessment,  risk  management,  and 
development  and  ir.plementat ion  of  practice  guidelines  or  practice 
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parameters,  activities  that  the  bills  are  intended  to  protect. 
These  standards  will  be  accepted,  and  acted  upon,  by  the  public, 
hospitals,  payers,  government,  and  individual  practitioners,  in 
accordance  with  their  intrinsic  value  and  the  respect  accorded  to 
the  sponsoring  organization.   The  public  is  not  served  in  any 
additional  way  by  permitting  medical  organizations  to  require 
adherence  to  these  standards.   It  is  more  likely  that  such 
enforced  adherence  will  stifle  innovation,  retard  the  progress  of 
medicine,  and  unnecessarily  limit  consumer  choice. 

3.    Hospital  Mergers 

This  proposed  safe  harbor  would  exempt  from  the  antitrust 
laws  "activities  relating  to"  a  merger  of  two  hospitals  if  one  of 
those  hospitals  has  150  or  fewer  beds  and  an  occupancy  rate  under 
50%.   The  safe  harbor  would  be  a  substantial  and  unwarranted 
expansion  of  the  FTC/DOJ  safety  zone  for  hospital  mergers. 

The  proposed  safe  harbor  would  make  lawful  anticompetitive 
mergers  that  are  and  should  remain  illegal  --  indeed,  some  that 
either  have  been  found,  after  a  full  trial,  to  endanger 
consumers,  or  that  the  Commission  has  found  sufficient  reason  to 
believe  warrant  challenge,  but  which  subsequently  have  been 
settled  by  consent  agreements.   This  is  most  plainly  illustrated 
by  the  enforcement  record  of  the  federal  and  state  antitrust 
agencies.   Of  the  nineteen  successful  or  pending  challenges  to 
hospital  mergers  that  those  agencies  have  brought  to  date,  more 
than  a  quarter  of  the  mergers  might  have  qualified  for  immunity'- 
had  the  proposed  safe  harbor  been  in  effect." 


"  We  say  "might  have  qualified"  only  because,  as 

discussed  in  more  detail  below  at  page  15,  it  is  not  entirely 
clear  that  transactions  where  the  buyer  and/or  the  seller 
controls  more  than  one  hospital  (as  is  the  case  for  all  five  of 
the  transactions  cited)  would  be  eligible  for  the  safe  harbor. 

"     These  matters  include  American  Medical  International. 
104  F.T.C.  1  (1984),  a  litigated  matter  in  which  the  Commission 
found  illegal  a  hospital  chain's  acquisition  of  its  main 
competitor  in  a  California  market  that  gave  AMI  a  market  share  in 
excess  of  70%;  a  consent  order  prompted  by  another  chain's  acqui- 
sition of  a  hospital  in  Texas  [Hospital  Corporation  of  America 
(Forum  Acquisitions),  106  F.T.C.  292  (1985)];  a  settlement 
agreement  obtained  by  the  Washington  State  Attorney  General 
concerning  the  merger  of  the  only  two  hospitals  in  the 
Bellingham,  Washington  area  [Memorandum  of  Understanding  between 
the  Attorney  General  for  the  State  of  Washington,  the  Sisters  of 
St.  Joseph  of  Peace  -  Health  and  Hospital  Services,  and  St. 
Joseph  Hospital  (April  18,  1989];  the  consent  order  the 
Commission  entered  last  year  blocking  Columbia  Healthcare 

(continued . . - ) 
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The  proposed  safe  harbor  covers  not  only  mergers  of  small 
hospitals  (some  already  covered  by  the  FTC/DOJ  safety  zone) ,  but 
also  mergers  involving  medium-sized  hospitals  with  between  100 
and  160  beds,  such  as  those  in  most  of  the  cases  discussed  above. 
The  Commission  and  the  Department  of  Justice  excluded  such 
hospital  mergers  from  their  safety  zone,  not  only  because  such 
mergers  have  been  challenged  and  found  illegal,  but  also  because 
hospitals  with  over  100  beds  (as  well  as  smaller  hospitals  with 
substantial  patient  volumes)  do  not  usually  share  the 
characteristics  that  led  the  agencies  to  generally  rule  out 
challenges  to  mergers  of  smaller  hospitals.   For  example,  the 
agencies  cited  evidence  that  hospitals  under  100  beds,  with  low 
patient  volumes,  may  not  share  the  efficiencies  enjoyed  by  larger 
hospitals,  but  might  be  able  to  achieve  those  efficiencies 
through  a  merger.   By  contrast,  the  economic  literature  on  hospi- 
tal scale  economies  on  balance  indicates  that  hospitals  in  the 
100-150  bed  range  already  achieve  most  or  all  the  efficiencies 
available  to  hospitals  with  more  than  150  beds,  leaving  little 
room  for  improvement  through  merger.'^   In  short,  there  is  no 
sound  economic  or  efficiency  basis  for  setting  safe  harbor 
thresholds  high  enough  to  cover  medium-sized  hospitals  with  up  to 
50%  more  beds  than,  and  almost  twice  the  patient  volume  of,  the 
small  hospitals  now  covered  by  the  safety  zone. 

The  bills'  safe  harbor  also  would  apply  to  mergers  of 
specialty  hospitals  (such  as  psychiatric  or  rehabilitation  hospi- 
tals), not  just  of  the  general  hospitals  to  which  the  current 
safety  zone  is  limited.   The  vast  majority  of  specialty  hospitals 
are  under  100  beds,  but  appear  to  compete  efficiently  and 
effectively  at  small  sizes  and  patient  volumes,  in  part  because 
they  are  more  specialized  than  most  general  hospitals.   The 
generalizations  that  support  the  safety  zone  for  general  hospital 
mergers  simply  do  not  apply  to  specialty  hospitals. 


'*(...  continued) 
Corporation's  planned  acquisition  of  a  120-bed  hospital  south  of 
Orlando  [FTC  Docket  No.  C-3472,  58  Fed.  Reg.  65721  (1993));  and  a 
pending  matter  in  which  the  Commission  has  authorized  the  filing 
of  a  suit  against  a  proposed  hospital  acquisition  in  Utah,  where 
a  hospital  chain  that  owns  two  hospitals  in  the  relevant  market 
(each  individually  falling  under  the  proposed  safe  harbor 
occupancy  and  size  thresholds)  would  acquire  hospitals  from 
another  chain  [ HealthTrust /Holy  Cross,  FTC  File  No.  941-0020. 
The  Commission  has  temporarily  deferred  filing  suit,  pending 
staff's  discussions  with  the  parties]. 

'■'     See  trial  testimony  of  Monica  Noether,  Ph.D.,  Abt 
Associates,  in  Federal  Trade  Commission  v.  Columbia  Hospital 
Corp.,  No.  93-30-Civ-FtM-23D  (U.S.  Dist.  Ct .  M.D.  Fla.  1993)  at 
11:  118. 


63 


Moreover,  the  safe  harbor  does  not  expressly  exclude,  as 
does  the  parallel  FTC/DOJ  safety  zone,  newly-opened  hospitals. 
As  a  result,  established  hospitals  may  be  able  to  acquire  new 
entrants  of  up  to  150  beds,  before  they  have  had  an  opportunity 
to  build  their  occupancy  rates  to  above  50%. 

The  reliance  of  the  safe  harbor  on  "operational  beds"  (as 
opposed  to  the  safety  zone's  use  of  licensed  beds)  raises  two 
additional  issues.   First,  the  term  "operational  beds"  is  vague 
and  undefined,  leaving  hospitals,  enforcement  agencies,  and  the 
courts  at  a  loss  as  to  whether  that  term  means  licensed  beds, 
beds  in  service,  or  something  else  altogether.   Second,  the  term 
"operational  beds"  may  invite  manipulation  by  hospitals,  to  the 
extent  it  permits  them  artificially  to  inflate  or  deflate  bed 
counts  for  purposes  of  safe  harbor  qualification.''' 

Finally,  the  safe  harbor  leaves  it  unclear  how  to  treat 
mergers  involving,  on  either  or  both  sides,  multi-hospital 
systems.   Are  courts  to  construe  the  proposal's  reference  to  "a 
merger  of  2  hospitals"  completely  to  deny  eligibility  to  mergers 
involving  hospital  chains  (a  position  the  Commission  and  the 
Department  of  Justice  have  not  taken  with  respect  to  the  parallel 
language  in  their  safety  zone)?   Or  are  they  to  find  that 
ownership  of  a  single  small  hospital  by  a  large  hospital  chain 
acquiring  another  large  chain  immunizes  the  whole  transaction  -- 
even  if  the  small  hospital  has  no  connection  to  the  antitrust 
concerns  raised  by  the  merger?   This  is  one  example,  among  many, 
of  how  S.  1658  and  H.R.  3486  burden  the  federal  courts  and  the 
litigation  process  with  clarifying  issues  that,  under  the  current 
safety  zones,  can  be  rapidly  and  efficiently  resolved  by  advice 
from  the  federal  antitrust  agencies. 

4.    "Good  Faith"  Negotiations 

The  seventh  safe  harbor  in  Section  3  of  S.  1658  and  H.R. 
3486  covers  "good  faith  negotiations  to  carry  out  any  activity": 
(a)  that  is  described  in  any  of  the  bills'  safe  harbors 
(including  any  safe  harbors  subsequently  adopted  by  the  Attorney 
General  under  Section  4  of  the  bills);  (b)  that  is  the  subject  of 
an  application  for  a  certificate  of  review  under  Section  5  of  the 
bills"';  or  (c)  that  is  "deemed  a  submission  of  a  notification" 


'*     Indeed,  however  bed  capacity  is  measured,  hospitals  may 
have  an  incentive  to  add  beds  up  to  the  150-bed  safe  harbor  limit 
(or  keep  open  beds  they  otherwise  would  have  closed)  in  order  to 
artificially  depress  their  occupancy  rates  below  50%  and  thereby 
qualify  for  the  safe  harbor. 

'*     The  bills'  provisions  relating  to  issuance  of 
certificates  of  review  are  discussed  more  fully  in  section  B., 
immediately  below. 
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under  Section  6  of  the  bills."   The  precise  scope  of  this  safe 
harbor  is  not  clear,  but  it  is  so  broadly  written  (i.e. .  applies 
to  "any  activity,"  and  has  no  limitation  as  to  whom  it  applies  or 
under  what  circumstances)  that  it  could  bring  within  its 
protection  anticompetitive  activity  that  actually  goes  beyond  the 
conduct  protected  in  the  bills'  other  provisions.   For  example, 
while  the  bills'  first  safe  harbor  protects  joint  activities  by 
health  care  providers  who  represent  no  more  than  20  percent  of 
those  of  a  particular  type  in  the  relevant  area,  the 
"negotiations"  safe  harbor  would  appear  to  protect  a  blanket 
agreement  among  all  the  providers  in  the  area  as  to  how  they  were 
going  to  split  themselves  up  by  forming  five  unintegrated  groups, 
each  with  20  percent,  in  order  that  each  would  be  exempt  from  the 
antitrust  laws  under  the  20  percent  safe  harbor.   Similarly,  even 
though  the  notification  provision  of  the  bills  (Section  6)  itself 
does  not  create  a  safe  harbor,  but  instead  changes  the  antitrust 
standard  of  proof  and  limits  damages  for  certain  conduct,  the 
negotiations  safe  harbor  totally  exempts  from  antitrust  law 
enforcement,  activity  to  "carry  out"  submission  of  such  a 
notification. 

B.   Certificates  of  Review 

Section  5  of  S.  1658  and  H.R.  3486  establishes  an  elaborate 
regulatory  system  whereby  the  Attorney  General  and  the  Secretary 
of  Health  and  Human  Services  review  applications  by  providers  of 
health  care  services  and  issue  certificates  of  review,  which  will 
confer  antitrust  immunity,  to  activities  and  arrangements  that 
meet  various  criteria  enumeirated  in  Section  4(b)  of  the  bills. 
The  Department  of  Justice  is  also  charged  with  a  variety  of 
ancillary  functions,  including  continuing  oversight  of  the 
activities  of  certificate  holders  in  order  to  determine  whether  a 
certificate  should  be  revoked. 

The  Commission  concurs  with  the  Department  of  Justice  in 
objecting  to  the  establishment,  without  justification,  of  such  a 
costly,  burdensome,  and  potentially  harmful  regulatory  system  to 
supersede  the  rational  enforcement  of  traditional  antitrust  law 
standards  in  this  area.   In  addition,  it  is  probable  that,  as 
Assistant  Attorney  General  Bingaman  noted  in  her  letter, 
institution  of  this  regulatory  system  would  divert  substantial 
Department  of  Justice  resources  from  more  traditional  antitrust 
enforcement  activities. 


"    The  bills'  provisions  relating  to  submission  of 
notifications  are  discussed  more  fully  below. 
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Notification  Provisions  Resulting  in  Changed  Antitrust  Law 
Standard  of  Review  and  Reduced  Penalties 

Section  6  of  S.  1658  and  H.R.  3486  appears  to  be  based  on 
the  National  Cooperative  Research  and  Production  Act  of  1993 
("NCRPA"),  which  provides  for  modified  antitrust  treatment  (most 
notably  "rule  of  reason"  assessment  of  legality,  and  single 
rather  than  treble  damages)  for  certain  joint  ventures  that 
disclose  their  proposed  conduct  to  the  Federal  Government  and  the 
public,  including  some  health  care  provider  ventures.   However, 
Section  6  extends  the  NCRPA  framework  to  a  broad  range  of  health 
care  provider  activities,  including  conduct  that  is  and  should 
remain  per  se  illegal  and  fully  subject  to  the  antitrust  laws. 
Section  6  also  permits  some  provider  activities  to  enjoy  the 
antitrust  relief  it  affords  without  the  providers  ever  actually 
notifying  the  Government  or  affected  private  parties  of  the 
activities,  places  sweeping  and  unreasonable  restrictions  on  the 
admissibility  of  whatever  information  the  Government  does  receive 
pursuant  to  that  section,  and  does  not  adequately  accommodate  the 
Commission's  need  to  receive  and  use  such  information. 

It  appears  that  Section  6  revisits  issues  that  Congress 
addressed  and  resolved  just  last  year  in  enacting  the  NCRPA. 
That  Act  extended  its  protections  to  some  joint  ventures  for  the 
production  of  goods  and  services,  including  some  (but  not  all) 
ventures  of  health  care  providers.   The  legislative  history  of 
NCRPA  specifically  addresses  its  applicability  to  health  care 
ventures,  and  indicates  thdt  the  limited  coverage  of  such 
ventures  was  intentional.'"   Now,  as  then,  there  appears  to  be  no 
legitimate  need  or  justification  for  extending  the  NCRPA's 
antitrust  relief  to  additional  health  care  provider  joint 
activities . 

The  most  fundamental  problem  with  Section  6  is  that  it  omits 
important  protections  contained  in  the  NCRPA  on  which  it  is 
modeled,  that  are  needed  to  prevent  extension  of  its  antitrust 
relief  to  anticompetitive  conduct  rather  than  only  legitim.ate 
joint  ventures.   Section  6,  unli)ce  NCRPA,  is  not  limited  to 
"joint  ventures":   it  encompasses  all  "health  care  cooperative 
ventures,"  defined  expansively  to  include  "any  activities  .  .  . 
carried  out  by  2  or  more  persons  for  the  purpose  of  providing 
health  care  services"  (Section  10(4)).   Such  activities  could 
include  the  most  serious  types  of  anticompetitive  conduct,  such 
as  fixing  the  prices  of  such  services,  coercion  of  third-party 
payers  or  other  purchasers  to  accept  those  prices,  or  boycotts 
designed  to  exclude  competing  providers  from  the  market. 


See  S.  Rep.  103-51,  103d  Cong.,  1st  Sess.  at  9. 
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The  overly  broad  scope  of  Section  6  is  compounded  by  its 
failure  to  incorporate  provisions  of  the  NCRPA  that  specifically 
deny  antitrust  protection  to  conduct  that  is  unnecessary  to  make 
legitimate  joint  ventures  work  —  conduct  that  raises  serious 
competitive  concerns,  often  is  per  se  illegal,  and  that  may  be 
subject  to  criminal  prosecution.   Thus,  unlike  NCRPA,  Section  6 
would  protect:  price-fixing  and  other  agreements  involving  the 
production  or  sale  of  services  by  competing  joint  venture 
participants  outside  their  venture;   restrictions  on  the  ability 
of  joint  venture  participants  to  produce  and  sell  services 
independently  of  the  venture;  exchanges  of  pricing  and  other 
sensitive  information  among  joint  venture  participants,  if  not 
reasonably  required  to  carry  out  the  venture's  purposes;  and 
market  allocations  among  competitors.'"   In  short.  Section  6, 
unlike  NCRPA,  would  extend  the  more  liberal  "rule  of  reason" 
standard  of  antitrust  legality  and  reduced  damage  liability  to 
blatantly  anticompetitive  conduct  that  in  most  circumstances  is 
per  se  illegal  under  existing  law.-" 

A  separate  problem  with  Section  6  is  that  it  may  extend  its 
antitrust  relief  in  some  cases  even  to  conduct  for  which 
notification  is  deemed  to  have  been  submitted  to  the  Department 
of  Justice,  but  which  is  never  actually  disclosed  to  the 
Department  or  the  public.-'   This  contrasts  with  the  NCRPA,  which 


"     See  15  U.S.C.  §  4301(b)  (NCRPA  provision  specifically 
excluding  such  conduct  from  eligible  "joint  ventures"). 

'"     It  has  been  suggested  that  providers  would  not  seek 
Section  6  protections  for  clearly  anticompetitive  conduct, 
because  disclosure  of  such  conduct  could  prompt  criminal 
prosecution.   But  the  bill  would  reduce  the  likelihood  of  such 
prosecutions,  not  only  by  taking  disclosed  activities  out  of  the 
category  of  per  se  offenses  to  which  criminal  prosecutions 
historically  have  been  limited,  but  also,  as  discussed  in  more 
detail  below,  by  extending  Section  6  protections  to  conduct  that 
is  never  disclosed,  and  by  preventing  or  hindering  the  Government 
from  using  disclosed  information  against  the  submitter  in  a  court 
of  law. 

"     Section  6(a)(2)(B).   We  say  that  Section  6  "may  extend" 
its  protections  to  undisclosed  activities  by  ventures  deemed  to 
have  filed  a  notification,  only  because  it  is  unclear  wht.i  (if 
ever)  a  particular  activity  would  begin  to  enjoy  such 
protections.   Those  protections  take  effect  only  after  the 
publication  of  a  Federal  Register  notice  regarding  the  activity, 
or  other  events  involving  submission  of  actual  notice.   Section 
6(b)(1)(B).   Section  6's  "deemed  notification"  of  conduct  for 
which  there  is  no  actual  notice  may  thus  confer  only  protections 
which  will  never  take  effect  (unless  the  courts  devise  an 

(continued . . . ) 
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makes  actual  disclosure  a  prerequisite  for  its  antitrust 
protections.   Specifically,  Section  6  automatically  confers  its 
protections,  without  requiring  notice,  on  networks  of  "non- 
institutional  providers"  (such  as  physicians)  (a)  including  less 
than  35  percent,  or  50  percent  (depending  on  whether  the  network 
is  exclusive  or  non-exclusive)  of  the  health  providers  and  any 
specialty  thereof  in  the  relevant  area,  if  (b)  the  networks 
engage  in  certain  activities  involving  the  sharing  of  financial 
risks." 

This  feature  of  Section  6  is  overbroad,  in  that  it  would 
extend  its  protections  to  all  activities  of  a  qualifying  network 
venture,  even  per  se  illegal  conduct  unrelated  to  its  central 
functions.   But  even  for  the  network  conduct  that  is  directly 
related  to  more  legitimate  forms  of  cooperation,  the 
legislation's  50%  and  35%  market  share  limits  do  not  guarantee 
that  a  network  joint  venture  poses  no  competitive  dangers.   The 
absence  of  actual  advance  notice  to  the  government  and  the  public 
would  make  less  likely,  or  less  timely,  public  and/or  private 
challenges  to  the  network  ventures  that  do  pose  competitive 
dangers.   Congress,  in  enacting  the  original  National  Cooperative 
Research  Act  in  1984,  recognized  that  notification  would 
facilitate  antitrust  challenges  to  potentially  anticompetitive 
ventures,  and  considered  that  effect  a  reasonable  burden  for 
joint  ventures  to  assume  in  seeking  favorable  antitrust 
treatment . '' 

In  addition.  Section  6  would  impose  unusual  and  unreasonably 
sweeping  limitations  on  the  admissibility  of  evidence  obtained  by 
the  government  in  connection  with  notifications  made  under  that 
section.   Section  6(b)(5)(A)  would  render  generally  inadmissible, 
in  any  judicial  or  administrative  proceeding,  any  information 


-'(...  continued) 
alternate  standard  for  when  Section  6  protections  begin,  to  avoid 
effectively  reading  "deemed  notification"  out  of  the  statute) . 

"     H.R.  3486  goes  still  further,  extending  automatic 
protection  to  ventures  that  satisfy  either  the  market  share  or 
risk-sharing  criteria,  but  not  both  (as  is  required  by  S.  1658), 
and  also  omitting  the  restriction  in  S.  1658  to  non-institutional 
providers.   H.R.  3486  therefore  would  extend  automatic  protection 
to  network.3  which  do  nothing  except  fix  prices  (provided  that  the 
price  fixing  involves  only  a  third  or  half  of  the  providers,  or 
any  category  thereof,  in  a  market),  as  well  as  networks  that 
involve  some  legitimate  risk-sharing  activities  but  also 
monopolize  a  market  and  thereby  result  in  price  increases  rather 
than  consumer  benefits. 

■■'     See  H.  Conf.  Rep.  No.  98-1044,  98th  Cong.,  2d  Sess.  17, 
reprinted  in  1984  U.S.  Code  Cong.  &  Admin.  News  3131,  3141. 
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contained  in  notifications.'^   Such  information  could  be  admitted 
only  to  "establish[]  that  a  person  is  entitled  to  the 
protections"  afforded  by  a  notification.'^   These  restrictions 
reach  far  beyond  the  much  narrower  evidentiary  restrictions  in 
the  NCRPA,  15  U.S.C.  §  4305(g).   They  also  contrast  with  the 
absence  of  any  restrictions  on  the  admission  into  evidence  of  the 
often  highly  sensitive  business  information  obtained  by  the 
federal  antitrust  enforcement  agencies  under  the  Hart-Scott- 
Rodino  premerger  notification  statute,  15  U.S.C.  §  18a. 

There  is  no  legitimate  reason  for  barring  admission  in  a 
judicial  or  administrative  proceeding  of  the  information  provided 
in  a  notification,  subject  to  appropriate  protective  orders. 
Section  6  would  deny  the  Government  use  of  information 
potentially  relevant  to  a  challenge  to  the  venture  for  which 
notification  is  filed,  as  well  as  other  transactions.'" 

Moreover,  Section  6's  restrictions  may  invite  submission  of 
false  or  misleading  information  in  notifications  in  order  to 
discourage  Government  challenge  of  a  venture,  by  making  it 
impossible  for  the  Government  to  use,  in  a  criminal  or  other 
proceeding,  such  information  to  prove  that  the  submitting  party 
lied.   The  provision  eliminates  any  significant  danger  of  legal 
penalties  for  the  submission  of  such  false  or  misleading 
information. 


^*  There  is  a  parallel  provision  in  the  "certificates  of 

review"  provisions  of  S.  1658  and  H.R.  3486  (Section  5(g)(3)),  to 
which  our  concerns  also  apply. 

-^     But  the  information  could  not  be  admitted  to  prove  that 
a  person  was  not  entitled  to  Section  6's  protections,  an 
unreasonable  disparity. 

'*    Conceivably,  Section  6  could  be  construed  to  prohibit 
the  Government  from  using  in  court  even  independently  obtained 
information  identical  to  that  contained  in  the  notification  (or 
to  require  a  burdensome  demonstration  that  the  information  sought 
to  be  admitted  in  fact  was  obtained  independently) . 

Section  6  also  requires  submission  of  notifications  only  to 
the  Department  of  Justice;  by  contrast,  NCRPA  requires  that  a 
copy  of  such  submissions  also  be  furnished  to  the  Commission. 
Further,  to  the  extent  that  Section  6  would  permit  information  in 
notifications  to  be  used  at  all  in  legal  proceedings,  it  could  be 
disclosed  only  in  judicial  proceedings,  but  not  the 
administrative  proceedings  conducted  by  the  Commission  under 
Section  5  of  the  FTC  Act,  5  L'.S.C.  §  45.   Section  6(a)(4)(B). 


69 


Conclusion 

In  summary,  the  Commission  believes  that  the  special 
antitrust  exemptions  for  health  care  providers  contained  in  S. 
1658  and  H.R.  3486  are  unnecessary  and  unjustified.   Indeed,  the 
bills  would  disserve  the  interests  of  consumers  by  immunizing 
from  antitrust  law  enforcement  many  anticompetitive  activities 
that  increase  prices  or  reduce  quality,  with  no  countervailing 
benefit  to  consumers.   The  bills  also  would  create  an  unnecessary 
and  unwieldy  regulatory  scheme,  and  would  seriously  undermine  any 
health  care  reform  effort  that  relies  on  competition  to  help 
improve  the  health  care  system's  efficiency  and  to  control  costs. 
The  Commission  therefore  strongly  opposes  enactment  of  S.  1658 
and  H.R.  3486  or  any  other  legislation  that  contains  the  same 
changes  to  the  antitrust  laws.'^ 

By  direction  of  the  Commission,  with  Commissioner  Owen 
dissenting  .•* 


The  provisions  of  S.  1658  and  H.R.  3486  also  are 
included  in  identical  or  virtually  identical  form  in  S.  1770  and 
H.R.  3704  (the  "Health  Equity  and  Access  Reform  Today  Act  of 
1993")  introduced  by  Senator  Chafee  and  Congressman  Thomas  and  in 
S.  1743  and  H.R.  3698  (the  "Consumer  Choice  Health  Security  Act 
of  1993")  introduced  by  Senators  Nickles  and  Mack,  and 
Congressman  Stearns. 
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^   Commissioner  Owen  dissents  with  the  following  comments: 

While  the  Commission's  letter  stresses  points  of  disagree- 
ment with  the  sponsors  of  the  bill,  and  indeed,  stretches  to  find 
them,  I  submit  that  there  is  universal  accord  on  two  fundamental 
premises.   First,  activity  that  is,  on  balance,  anticompetitive 
—  a  phenomenon  that  raises  prices,  reduces  quality,  and  is 
otherwise  harmful  to  consumers  --  cannot  be  tolerated.   Second, 
where  the  procompetitive  efficiencies  of  a  business  combination 
outweigh  its  anticompetitive  aspects,  it  is  in  the  interests  of 
consumers  to  allow  that  alliance  to  proceed.   The  issues 
presented  in  implementing  these  premises  are  delicate,  but  one 
would  hope  that  reasonable  people  in  government  positions  could 
disagree  in  good  faith  and  amiable  spirit,  and  with  mutual 
respect,  to  further  the  crucial  reform  of  health  care  that  is 
underway. 

While  I  have  concurred  in  this  agency's  traditional  opposi- 
tion to  most  exemptions  from  the  antitrust  laws,  see .  e.g.. 
Testimony  of  the  Federal  Trade  Comm.  Before  the  Subcomm.  of 
Antitrust,  Monopolies  and  Business  Rights,  Comm.  on  the  Judicia- 
ry, U.S.  Senate  (March  23,  1993)  at  14,  I  have  also,  noted  that, 
in  the  health  care  area,  the  current  posture  of  the  two  federal 
antitrust  agencies  has  been  perplexingly  schizophrenic.   Further- 
more, I  believe  that  it  is  the  prerogative  of  Congress  to  make 
any  "demonstrably  necessary  changes"  to  the  antitrust  laws  that, 
in  its  judgment,  "facilitate  the  most  efficient  and  socially 
acceptable  mergers  and  joint  activity  in  the  health  care  indus- 
try."  See  Statement  of  Commissioner  Deborah  K.  Owen  on  DOJ/FTC 
Antitrust  Enforcement  Policy  Statements  in  the  Health  Care  Area 
(Sept.  15,  1993) (hereinafter  "Safety  Zones  Statement")  at  6  n.8, 
7. 

The  protestations  of  the  Commission  majority  and  the  Anti- 
trust Division  over  this  bill  are  puzzling  in  light  of  the 
enforcers'  own  endorsement  of  other  exemptions.   The  hospital 
merger  safety  zone  adopted  by  both  agencies,  and  from  which  I 
strongly  dissented,  is  a  blatant  deviation  from  the  well-tested 
principles  of  their  Horizontal  Merger  Guidelines.   Indeed,  it  may 
have  claimed  its  first  casualty  when  the  Commission  recently 
failed  to  fully  investigate,  and  possibly  challenge,  a 
potentially  anticompetitive  hospital  merger  to  monopoly.   See 
Dissenting  Statement  of  Commissioner  Deborah  K.  Owen  in  the 
Matter  of  Columbia  Healthcare  Corporation  (File  No.  941- 
0005) (Feb.  7,  1994).   Furthermore,  the  Antitrust  Division  has 
blessed  the  antitrust  exemptions  contained  in  the 
Administration's  omnibus  health  care  reform  bill,  which  many 
believe  represent  a  radical  departure  from  the  federal 
enforcement  agencies'  traditional  stance  in  protecting  consumers. 
See  66  Antitrust  S.  Trade  Reg.  Rep.  No.  1659  (April  14,  1994)  at 
414-16. 
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with  this  background  in  mind,  the  letters  from  the 
Commission  and  the  Antitrust  Division  commenting  on  the  bill 
become  curiouser  and  curiouser.   What  principles,  if  any,  guide 
their  decisions  as  to  which  exemptions  are  acceptable,  and  which 
are  not?   Even  more  seriously,  it  is  unclear  how  the  agencies 
logically  can  object  to  the  codification  of  their  own  enforcement 
guidelines,  which  presumably  are  grounded  in  solid  economic  and 
legal  analysis.   Indeed,  if  one  has  faith  in  the  wisdom  of  the 
agencies'  antitrust  safety  zones,  then  there  is  all  the  more 
reason,  it  seems  to  me,  to  apply  them  to  private  antitrust 
actions  as  well.   I  therefore  disagree  with  my  colleagues' 
assertion  that  there  is  no  "sound  justification  for  these 
exemptions."   Commission  Letter  at  2. 

The  safe  harbors  in  the  proposed  legislation  are,  by  design, 
broader  than  the  FTC/DOJ  antitrust  safety  zones,  see  Section-by- 
Section  [Analysis]  of  S.  1658,  the  Hatch-Thurmond  Health  Care 
Antitrust  Improvements  Act,  at  3,  although  perhaps  not  as  broad 
in  all  instances  as  the  Commission  would  claim.   At  this  time,  I 
cannot  confidently  endorse  any  antitrust  exemption  that  goes 
beyond  the  safety  zones,  nor  can  I  endorse  any  codification  of 
the  merger  safety  zone  that  would  exempt  activity  actionable 
under  the  Horizontal  Merger  Guidelines.   Moreover,  where  it  is 
not  possible  to  effectively  translate  the  statements  of  enforce- 
ment policy  into  legislative  language,  I  would  recommend  that 
Congress  err  on  the  side  of  a  narrower  rather  than  a  broader 
statutory  exemption.   At  a  future  date,  when  the  enforcement 
agencies  have  had  more  experience  applying  these  doctrines,  we 
will  all  be  better  able  to  evaluate  proposals  to  broaden  or 
otherwise  modify  any  health  care  antitrust  exemptions. 

In  addition  to  creating  antitrust  safe  harbors,  the  draft 
legislation  provides  that  in  any  action  under  the  antitrust  laws 
challenging  certain  "health  care  cooperative  ventures,"  the 
defendants'  conduct  shall  be  judged  under  the  rule  of  reason 
standard,  and  the  plaintiffs'  recovery  shall  be  limited  to  actual 
damages  and  interest.   Both  Congress  and  the  federal  antitrust 
agencies  have  concluded,  in  the  research  and  development  and 
production  contexts,  that  the  specter  of  per  se  condemnation  and 
treble  damage  liability  may  deter  some  innovative  and 
procompetitive  economic  activity.   See ,  e.g..  Statement  of  the 
Antitrust  Division  (with  the  concurrence  of  the  Federal  Trade 
Commission)  regarding  the  National  Cooperative  Research  and 
Production  Act  of  1993  (NCRPA)  (June  28,  1993)  ("By  improving  the 
legal  climate  surrounding  cooperative  production  activities,  the 
NCRPA  is  intended  to  facilitate  innovative  and  efficient  joint 
ventures  for  production,  as  did  the  NCRA  with  respect  to  joint 
research  and  development  ventures.")   Without  further 
investigation,  I  am  unwilling  to  conclude,  as  the  Commission 
does,  that  there  are  no  appropriate  joint  ventures  for  the 
provision  of  health  care  services  that  merit  similar  treatment. 
At  a  minimum,  however,  I  recommend  modifying  the  draft 
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legislation  to  retain  the  per  se  standard  and  treble  damage 
recovery  for  certain  restraints  that  are  readily  identifiable, 
almost  always  tend  to  restrict  competition,  and  have  no  plausible 
procompetitive  justifications:   naked  price-fixing,  bid-rigging, 
and  market  allocation  agreements  among  competitors.   In  my 
judgment,  this  relatively  simple  amendment  would  neutralize  most 
of  the  Commission's  criticisms  of  this  portion  of  the  bill. 

Finally,  the  Commission  suggests  that  its  record  of  "sound 
enforcement"  in  this  area  should  be  sufficient  to  reassure 
proponents  of  health  care  antitrust  reform,  a  view  that  I  have 
shared  in  the  past.   See  Safety  Zones  Statement  at  1,  6  n.8. 
Nevertheless,  in  light  of  the  recent  disagreement  surrounding  the 
Commission's  hospital  merger  cases,  see  Columbia  Healthcare 
Corporation  (File  No.  941-0005)  (Feb.  7,  1994)  (Commissioner  Owen 
dissenting);  HealthTrust,  Inc.  (File  No.  941-0020)  (March  22, 
1994 ) (Commissioner  Yao  dissenting;  Commissioner  Owen  not  partic- 
ipating); Lee  Memorial  Hospital  (File  No.  941-0057)  (April  26, 
1994 ) (Commissioners  Azcuenaga  and  Owen  dissenting),  the  Commis- 
sion may  do  well  to  reexamine  its  own  direction.   Some  minor 
adjustments  to  the  Commission's  policies  in  this  area  may 
alleviate  the  impetus  for  the  passage  of  antitrust  exemptions, 
without  sacrificing  the  legitimate  interests  of  consumers. 


[Note:    The  attachments  to  Ms.  Steptoe's  prepared  statement 
are  too  voluminous  to  be  included  in  the  body  of  the  hearing 
record.    See  appendix  1.] 
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Mr.  Brooks.  Thank  you. 

Have  you  met  Anne  Bingaman?  I  think  you  all  would  have  a 
warm  relationship. 

Ms.  Steptoe.  Sometimes  it  is  a  mutual  admiration  society. 

Mr.  Brooks.  Next  we  have  Dr.  Merle  Delmer.  He  is  the  Chair — 
I  don't  like  that.  I  don't  want  to  be  a  chair.  Chairs  have  four  legs. 
Dr.  Delmer  is  chairman  of  the  American  Medical  Association's 
Council  on  Legislation,  appearing  before  the  subcommittee  on  be- 
half of  the  AMA. 

Doctor,  we  are  delighted  to  have  you.  We  will  hear  from  you  now. 

STATEMENT  OF  DR.  MERLE  W.  DELMER,  CHAIR,  COUNCIL  ON 
LEGISLATION,  AMERICAN  MEDICAL  ASSOCIATION 

Dr.  Delmer.  Let  me  say  I  don't  think  of  myself  as  a  chair.  If  I 
were,  I  would  be  an  overstuffed  sofa.  But  I  think  you  have  identi- 
fied where  I  am  coming  from  and  what  I  am  here  for.  I  do  appre- 
ciate the  opportunity  to  be  here  and  address  the  committee. 

The  antitrust  environment  and  its  impact  on  the  evolving  health 
care  delivery  system  is  of  great  concern  and  interest  to  everybody. 
We  believe  that  antitrust  laws  and  enforcement  activities  must  be 
modified,  however,  as  a  part  of  reform  of  our  health  care  system. 

What  the  AMA  is  seeking,  quite  simply,  is  a  clarification  of  the 
laws,  not  a  broad  exemption.  I  repeat,  not  a  broad  exemption.  The 
relief  we  seek  is  limited.  It  is  designed  not  to  protect  fee-for-service, 
not  to  reduce  competition,  but  to  allow  physicians  to  form  networks 
and  compete  with  insurance  companies  and  large  hospital  holding 
companies  that  are  out  there  in  the  field  producing  these  products. 

We  are  prohibited  from  doing  that  now.  A  number  of  legislative 
proposals  would  provide  the  antitrust  clarification  that  physicians 
and  patients  need.  Passage  of  such  legislation  would  increase  the 
number  and  quality  of  competitors  in  the  health  care  field.  The 
benefits  go  to  the  public  automatically  if  you  enhance  competition. 

We  need  antitrust  reform  now  due  to  the  rapidly  changing  health 
care  market.  If  present  trends  continue,  the  health  care  market- 
place will  be  dominated  by  for-profit  corporate  entities  owned  and 
operated  by  insurance  companies  and  hospital  holding  companies. 

For  example,  in  my  own  State  of  Texas,  known  for  its  rugged  in- 
dividualists, managed  care  is  growing  by  leaps  and  bounds,  espe- 
cially in  the  urban  areas.  At  this  time  medical  care  is  being  ren- 
dered to  approximately  70  percent  of  the  citizens  of  Austin,  TX, 
through  the  system  of  integration  and  consolidation  that  is  occur- 
ring there. 

Nationwide,  the  Big  Eight  insurance  companies  now  own  44  per- 
cent of  all  the  HMO's  and  PPO's,  with  the  entire  operational  thrust 
creating  even  greater  barriers  to  entry  and  precluding  new  com- 
petition. These  corporate  entities  are  typically  managed  by 
nonphysicians  whose  major  focus  seems  to  be  the  bottom  line. 

One  need  only  look  at  the  recent  HealthNet  case  in  which  a  pa- 
tient was  denied  reimbursement  for  a  bone  marrow  transplant  rec- 
ommended by  her  physicians.  The  litigation  led  to  a  damage  award 
of  $89  million,  and  a  husband  and  children  were  left  mourning  the 
loss  of  a  wife  and  mother.  That  is  just  one  example  of  placing  busi- 
ness priorities  ahead  of  patients'  interests. 
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Other  witnesses  have  said  there  is  no  empirical  data  to  prove 
any  of  these  points.  On  the  contrary,  such  proof  does  exist.  In  fact, 
a  recent  study  by  the  Cahfornia  Medical  Association  found  that  up 
to  31  percent  of  premium  dollars  are  being  spent  by  the  insurance 
companies  on  profits,  on  administrative  costs,  on  shareholder  divi- 
dends, stock  options,  and  bonuses  to  senior  management. 

With  physician-sponsored  plans,  the  savings  go  into  patient  care 
services.  The  Kaiser  Permanente  plan  provides  95.3  percent  of 
their  premium  benefit  dollars  to  patient  care.  This  experience 
shows  that  with  physician-sponsored  plans,  the  savings  do  go  into 
patient  care  services,  not  into  golden  parachutes. 

We  are  also  including  the  testimony  of  eight  attorneys  who  have 
assisted  doctors  in  attempting  to  establish  physician  networks.  In 
each  and  every  case,  the  antitrust  laws  were  cited  as  the  major  ob- 
stacle thwarting  these  efforts. 

Ironically,  we  now  find  ourselves  in  the  paradoxical  position 
where  antitrust  laws  are  exerting  a  chilling  effect  on  competition 
rather  than  nurturing  it.  Some  assert  that  antitrust  relief  would 
reduce  incentives  to  improve  the  quality  of  care. 

To  the  contrary,  allowing  physician-sponsored  plans  will  enhance 
quality.  One  of  the  proposed  safe  harbors  outlined  in  each  of  the 
legislative  proposals  that  you  have  under  consideration  would  pro- 
tect standard  setting  and  enforcement  activities  by  hospitals,  peer 
review  committees,  and  by  medical  societies  that  promote  health 
care  quality. 

In  a  November  18,  1993,  issue  of  the  New  England  Journal  of 
Medicine,  Dr.  Arnold  Relman,  the  journal's  editor  emeritus,  ex- 
presses his  concern  that  the  delivery  of  health  care  in  America,  as 
it  moves  from  the  independent  practicing  physician  to  a  large  inte- 
grated system,  will  be  controlled  almost  entirely  by  giant  for-profit 
organizations. 

Dr.  Relman  asks,  "How  can  we  ensure  that  corporate  Jmancial 
goals  do  not  unduly  influence  the  behavior  of  physicians?"  His  an- 
swer is  antitrust  relief. 

In  conclusion,  health  care  antitrust  relief  is  needed  as  a  part  of 
broad  health  system  reform  to  permit  physicians  to  address  the 
needs  of  today  and  properly  respond  to  the  changes  we  face.  Appro- 
priate solutions,  such  as  those  we  have  recommended,  will  contrib- 
ute to  the  success  of  any  model  for  health  system  reform  that  may 
be  ultimately  adopted. 

My  message  is  really  this.  Give  us  back  our  ability  to  improve 
health  care  quality  for  patients  through  appropriate  antitrust 
reform. 

Mr.  Chairman,  the  AMA  appreciates  the  opportunity  to  appear 
before  your  subcommittee.  We  look  forward  to  working  with  you 
and  the  Congress  to  resolve  these  concerns.  At  this  time,  I  request 
that  my  written  and  oral  statements  be  submitted. 

Mr.  Brooks.  Without  objection,  so  ordered. 

[The  prepared  statement  of  Dr.  Delmer  follows:] 
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STATEMENT 

of  the 

AMERICAN  MEDICAL  ASSOCIATION 

to  the 

Economic  and  Commercial  Law  Subcommittee 

Committee  on  the  Judiciary 

United  States  House  of  Representatives 

Presented  by 

Merle  W.  Delmer,  MD 

RE:   Antitrust  Reform 

June  15,  1994 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  Merle  W.  Delmer,  MD.    I  am  a  pathologist  in  San  Antomo,  Texas  and  Chair  of 
the  American  Medical  Association  (AMA)  Council  on  Legislation.    Accompanying  me  are  AMA 
General  Counsel,  Kirk  B.  Johnson,  JD,  and  Hilary  Lewis.  JD,  of  the  AMA's  Division  of  Federal 
Legislation. 

The  AMA  appreciates  the  opportunity  to  address  this  Subcommittee  regarding  the  current 
antitrust  environment  and  its  impact  on  the  health  care  delivery  system,  both  in  its  present  form,  and 
as  it  will  evolve  in  the  future.   We  believe  that  the  focus  on  health  system  reform  in  the  103rd 
Congress  provides  a  singular  opportunity  to  take  action  on  a  number  of  viable  approaches  for 
improving  ac.::ss  to  quality  medical  care.    As  various  options  are  explored,  a  reexamination  of  federal 
antitrust  law  and  enforcement  policy  as  applied  in  the  health  care  sening  must  occupy  a  preeminent 
role  in  the  debate.    In  order  to  guarantee  universal  access  to  cost-effective  health  care,  to  assure  the 
delivery  of  quality  medical  care,  and  to  preserve  the  sanctity  of  the  physician/patient  relationship,  it  is 
imperative  that  the  health  care  arena  function  as  a  meaningful  competitive  market. 
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Antitrust  reform  is  needed  now  because  of  a  rapidly  changing  health  care  marketplace.    The 
proliferation  of  corporate  entities  owned  and  operated  by  insurance  companies,  hospital  holding 
companies,  and  other  for-profit  corporations,  will  affect  the  practice  of  medicine  to  the  detriment  of 
individual  patients  and  health  care  professionals  alike.   These  corporate  entities  are  typically  managed 
by  non-physicians  and  are  focused  on  the  bottom  line.    Under  health  system  reform,  this  trend  will 
accelerate. 

However,  this  scenario  can  be  prevented.    Appropriate  modification  of  the  antitrust  laws  will 
enable  physicians  to  reassen  their  traditioiial  role  as  patient  advocates,  even  in  a  health  care  arena 
dominated  by  ma  .iged  care  organizations.   The  market  power  of  these  organizations  must  be 
balanced  by  encouraging  the  formation  of  physician-directed  health  care  networks.    Physicians,  with 
their  knowledge  and  skill  in  clinical  decisionmaking,  can  provide  the  expenise  necessary  to  enable 
managed  care  entities  to  deliver  quality  medical  care  in  the  most  cost-effective  manner.    Therefore, 
they  must  be  accorded  the  ability  to  exercise  their  professional  judgment  to  ensure  that  the  highest 
level  of  care  is  rendered  to  patients  enrolled  in  these  organizations. 

Physicians  must  be  legally  permitted  to  function  in  this  decisive  capacity,  free  from  the 
current  impediments  that  exist  under  antitrust  law  and  enforcement  policy  of  the  Department  of 
Justice  (DOJ)  and  the  Federal  Trade  Commission  (FTC).    Recognizing  this  problem,  the  DOJ  and  the 
FTC  issued  Statements  of  Antitrust  Enforcement  Policy  in  the  Health  Care  Area  in  September  1993. 
These  statements,  however,  do  not  address  the  current  complexitites  in  that  the  safety  zones  created 
"squire  a  high  degree  of  integration  before  a  physician  network  can  meet  antitrust  requirements. 

A  number  of  legislative  proposals,  on  the  other  hand,  provide  the  antitrust  clarification  that 
physicians  and  their  patients  need.    Passage  of  such  legislation  would  clearly  increase  the  number  and 
quality  of  competitors  in  the  health  care  marketplace,  with  obvious  resulting  benefits  for  patients. 
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THE  AMA  VIEW 

As  the  following  analysis  indicates,  the  proposals  for  antitrust  reform  embodied  in  H.R.  3704. 
the  "Health  Equity  and  Access  Reform  Today  Act  of  1993,  "  introduced  by  Representative  William 
M.  Thomas  (R-CA),   H.R.  3698,  the  "Consumer  Choice  Health  Security  Act  of  1993,"  sponsored  by 
Representative  Cliff  Steams  (R-FL),  and  H.R.  3486,  the  "Health  Care  Antitrust  Improvements  Act  of 
1993."  introduced  by  Representative  Bill  Archer  (R-TX),  would  create  appropriate  roles  for  all  of  the 
major  groups  in  the  health  care  industry  and  permit  physicians  to  remain  strong  patient  advocates 
through  active  participation  in  alternative  models  for  health  care  delivery. 

The  medical  profession  is  seeking  clarification  and  modification  of  the  antitrust  laws,  not  an 
exemption.   We  have  always  maintained  that  price-fixing,  boycotts,  and  other  coercive  practices 
should  be  subject  to  civil  and  criminal  enforcement  action  by  the  regulatory  agencies.   It  must  be 
recognized  that  physician-sponsored  networks  can  offer  patients  lower  costs  and  higher  value.    Unlike 
insurance  entities  which  divert  a  high  proportion  of  premium  dollars  to  administrative  costs  and 
corporate  profits,  physician-directed  organizations  are  designed  to  focus  assiduously  on  patient  care 
services. 

The  antitrust  relief  that  we  seek  would  not  permit  physicians  to  restrict  the  services  of  other 
categories  of  providers.   Anticompetitive  behavior  still  would  be  subject  to  civil  and  criminal 
penalties.   In  fact,  nearly  every  major  health  system  reform  bill  contains  provisions  to  assure  access 
to  a  wide  range  of  practitioners  and  to  prohibit  such  discriminatory  practices. 

It  has  also  h^n  asserted  that  limited  antitrust  relief  could  reduce  incentives  to  improve  the 
quality  of  care.   Under  current  law,  antitrust  litigation  is  traditionally  instituted  in  an  effort  to 
circumvent  quality  of  care  sanctions  resulting  from  peer  review  investigations.   However,  one  of  the 
proposed  safe  harbors  outlined  in  the  legislative  proposals  discussed  herein  would  protect  standard 
setting  and  enforcemeiu  aaivities  by  hospital  peer  review  conunittees  and  medical  societies  that 
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promote  health  care  quality. 

Finally,  antitrust  clarification  and  exemption  for  the  safe  harbor  activities  outlined  in  H.R. 
3704,  H.R   3698,  and  H.R.  3486  would  stimulate  incentives  for  competitive  innovation.  The  Mayo 
Clinic,  the  Cleveland  Clinic,  and  the  Marshfield  Clinic  stand  as  the  hallmarks  for  integrated  multi- 
specialty  medical  groups  that  have  been  sponsored,  organized,  and  run  by  physicians.    These  models 
represent  examples  of  the  most  successful  entities  in  providing  quality  medical  care  to  vast  numbers 
of  patients  at  cost-effective  prices.   Physicians  helped  to  create  the  nation's  largest  non-profit  health 
insurance  network  and  have  been  the  greatest  source  of  innovation  in  the  delivery  of  health  care 
services.    It  is  certain  that  antitrust  relief  in  this  area  clearly  would  benefit  the  public  by  increasing 
competition,  by  allowing  the  professionals  most  knowledgeable  about  patient  care  to  direct  health  care 
networks  and  health  plans,  and  by  facilitating  the  formation  of  health  plans  that  focus  on  patient 
interests. 

ANTITRUST  BARRIERS  FACED  BY  INDEPE^fDENT  PHYSICIANS 

As  independent  physicians  contemplate  forming  multi-specialty  group  practices,  integrated 
delivery  systems,  and  other  health  plans,  they  confront  formidable  barriers,  both  economic  and  legal. 
The  federal  antitrust  laws  stand  as  the  greatest  impediment  to  physicians  in  traversing  this  path. 

First,  independent  physicians  are  foreclosed  from  organizing  even  simple  health  care  delivery 
networks  due  to  the  per  se  illegality  rules  imposed  by  antitrust  statutes.   For  example,  if  MSO 
physicians  belonging  to  a  managed  services  organization  (MSO)  agree  on  the  fees  and  discounts  to  be 
offered  as  a  PPO,  they  will  be  deemed  to  be  engaged  in  per  se  illegal  price-fixing.   Notwithstandir.g  a 
minimal  hold  on  the  relevant  market,  and  complete  inability  to  ever  possess  market  power,  such  a 
conclusion  would  be  reached.   Since  physicians  generally  do  not  have  the  accounting  sophistication 
necessary  to  organize  capitation  and  fee  withhold  arrangements,  nor  the  necessary  funds  to  make 
capitation  successful,  they  cannot  offer  a  PPO  product  that  would  be  characterized  as  legal  under 
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current  antitrust  doctrine.    As  a  consequence,  independent  physicians  must  build  simpler  and  cheaper 
network  structures  that  will  provide  the  experience  needed  to  later  create  more  complex  networks. 
Yet  the  current  antitrust  rules  virtually  preclude  their  ability  to  act  in  this  regard. 

Once  physicians  can  develop  more  sophisticated  networks,  such  as  PPOs  that  offer  fee 
withholding  arrangements,  other  antitrust  obstacles  are  encountered.   In  order  to  be  competitive,  a 
wide  choice  of  physicians,  including  physicians  in  various  specialties,  must  be  made  available  by  a 
PPO.   Generally,  PPOs  can  maintain  a  competitive  position  by  garnering  40  percent  of  the  physicians 
in  a  market.    A  physician-sponsored  PPO  of  this  size,  however,  will  face  antitrust  thresholds  that  are 
not  confronted  by  insurance  companies  and  other  entities.   On  the  other  hand,  an  insurance  company 
may  organize  a  PPO  containing  70  percent  or  more  of  the  physicians  in  a  relevant  market  without 
generating  antitrust  compliance  problems,  provided  other  organizations  are  not  foreclosed  from  access 
to  physicians. 

Even  more  imposing  are  the  antitrust  hurdles  facing  independent  providers  in  rural  areas. 
The  demographics  in  many  parts  of  the  coimtry  will  not  foster  competition  among  large  HMOs. 
Alternative  forms  of  provider  organizations  would  represent  a  viable  option,  but  for  the  antitrust 
limits  on  the  percentage  of  physicians  in  a  market  that  can  be  involved  in  a  physician-sponsored 
network.    These  constraints  thwart  the  ability  of  independent  physicians  to  form  more  efficient 
delivery  networks  in  small  cities  and  rural  areas.   Insurance  companies,  however,  are  not  impeded  by 
antitrust  regulatory  obstacles  in  forging  similar  enterprises. 

LEGISLATIVE  APPROACHES 
The  Statements  of  Antitrust  Enforcement  Policy  in  the  Health  Care  Area  issued  by  the 
Department  of  Justice  and  the  Federal  Trade  Commission  on  September  IS,  1993  represented  an 
attempt  to  provide  guidance  to  the  health  care  industry  on  permissible  activities  under  the  federal 
antitrust  laws  that  would  steer  and  accelerate  the  operation  of  a  competitive  market.   Unfortunately, 
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these  statements  fail  to  advance  the  formation  of  physician-directed  health  care  delivery  networks  and 
health  plans  to  effect  wider  patient  choice.   The  AM  A  continues  to  discuss  these  matters  with  the  DOJ 
and  the  FTC.  and  we  look  forward  to  resolving  some  of  the  remaining  contentious  issues. 

While  the  agencies  have  indicated  their  commitment  to  ongoing  review  and  supplementation 
of  these  statements,  a  legislative  solution  to  the  complex  questions  raised  in  this  area  remains 
imperative.    The  issuance  of  advisory  opinions  relating  to  physician  joint  ventures  will  offer  some 
relief,  yet  many  potentially  beneficial  enterprises  will  never  be  launched  due  to  the  specter  of  federal 
investigation  and  prosecution,  prohibitive  attorney  fees,  and  treble  damages  imposed  for  failure  to 
comply  with  the  antitrust  laws. 

In  our  view,  these  problems  can  be  addressed  most  effectively  through  the  rational  approaches 
offered  in  H.R.  3486,  the  "Health  Care  Antitrust  Improvements  Act  of  1993,"  sponsored  by 
Representative  Bill  Archer  (R-TX),  as  well  as  H.R.  3704,  the  "Health  Equity  and  Access  Reform 
Today  Act  of  1993,""  introduced  by  Representative  William  M.  Thomas  (R-CA)  and  H.R.  3698,  the 
"Consumer  Choice  Health  Security  Act  of  1993,"  sponsored  by  Representative  Cliff  Steams  (R-FL). 

The  President's  proposal,  H.R.  3600,  the  "Health  Security  Act",  introduced  by  Representative 
Richard  Gephardt  (D-MO),  clearly  recognizes  the  need  for  antitrust  reform.     In  addition  to  granting 
fee-for-service  physician  networks  to  negotiate  with  health  alliances,  as  does  H.R.  3600,  health 
system  reform  legislation  also  should  permit  collective  negotiations  with  health  plans. 

H.R.  3704  (Thomas),  H.R.  3698  (Steams),  and  H.R.  3486  (Archer)  would  allow  physicians 
to  assume  the  critical  competitive  role  appropriate  in  a  health  care  system  dominated  by  large 
corporate  managed  care  entities.  (For  discussion  purposes,  this  statement  will  address  H.R.  3486, 
although  we  recognize  that  H.R.  3704  and  H.R.  3698  would  provide  similar  relief.)   H.R.  3486,  the 
"Health  Care  Antitmsi  Improvements  Act  of  1993,"  presents  an  interpreution  of  the  antitrust  laws 
that  will  faciliute  the  formation  of  health  delivery  networks  and  health  plans  organized  by  physicians. 


81 


The  AMA  believes  that  curtailment  of  the  antitrust  restrictions  that  presently  have  handicapped 
physician  efforts  will  yield  procompetitive  results  in  allowing  new  entrants  -  physician-directed 
entities  ~  into  the  market  for  health  care  delivery  and  fuiance.    Physicians,  who  are  uniquely  qualified 
to  provide  health  care  more  efTiciently,  whose  skill  and  proficiency  in  clinical  decisionmaking  sets 
them  apart  from  other  corporate  entities,  and  who  are  pledged  to  place  patient  needs  foremost,  must 
be  permitted  to  compete  in  this  arena. 

1.  Goals  of  Antitrust  Reform 

An  analysis  of  health  industry  groups  that  will  effectively  participate  in  the  developing 
structures  indicates  that  most  health  care  delivery  networks  and  health  plans  of  the  future  will  be 
operated  by  insurance  companies  or  hospitals,  typically  managed  by  non-physicians.    Because  these 
organizations  likely  will  wield  control  in  any  given  market,  non-physicians  will  be  exercising  their 
authority  in  medical  decisionmaking.   This  disturbing  trend  can  be  alleviated  through  the  enactment  of 
the  "Antitrust  Improvements  Act  of  1993,"  which  will  stimulate  the  development  of  a  larger  number 
of  networks  directed  by  physicians  or  other  providers. 

2.  Development  of  Additional  Competitive  Models 

H.R.  3486  recognizes  that  physician-directed  networks  and  health  plans  can  provide 
substantial  benefits,  particularly  in  a  marketplace  where  the  provision  of  insurance  and  health  care 
services  are  being  fused  into  a  single  product  -  the  prepaid  health  plan.   In  an  increasingly  complex 
environment  of  health  care  delivery  networks  and  insurance  companies  with  intersecting  goals,  the 
simple  physician  network  can  f  <rther  competition  by  vying  for  contracts  to  deliver  health  care.    Any 
network  that  unites  price  reduction  with  quality,  in  an  effort  to  compete  with  insurers  for  health  care 
delivery  services  purchased  by  self-insured  employers,  should  be  permitted  to  flourish. 

The  origin  of  physician-directed  integrated  delivery  systems  can  be  traced  to  the  successful 
competitive  benefits  realized  by  the  simpler  network  models.   Integrated  delivery  systetns  can  achieve 
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these  competitive  goals  on  a  larger  and  more  comprehensive  scale  by  competing  for  contracts  with 
insurers,  competing  with  insurers  for  the  business  of  self-insured  employers,  and  competing  also  for 
the  actual  business  of  insurance.   They  do  not  require  substantial  administrative  overhead  and  can, 
therefore,  offer  a  competitive  product  at  a  lower  cost.   Successful  examples  of  these  systems  can  be 
cited  in  Los  Angeles  and  Boston.   In  the  former  market,  in  which  a  majority  of  the  population  is 
enrolled  in  HMOs,  the  Mullikin  Medical  Centers  represents  a  physician-directed  health  plan  that  has 
recently  offered  the  lowest  premiums.'    Similarly,  a  physician-directed  HMO  in  Boston  is  able  to 
offer  care  to  patients  at  some  of  the  lowest  prices  in  that  market. - 

Finally,  physician-directed  plans  are  more  likely  to  act  in  a  manner  particularly  sensitive  to 
individual  patient  needs.    For  example,  several  insurance  companies  have  incorporated  the  use  of 
"optimal  recovery  guidelines"  in  determining  appropriate  lengths  of  hospital  stay.   These  guidelines 
have  been  based  on  the  top  10  percent  of  patient  outcomes  of  those  with  the  fastest  and  easiest 
recoveries,  rather  than  from  the  average  case. 

Another  area  where  business  management  priorities  often  prevail  over  patient  interests  is  the 
approach  to  coverage  and  reimbursement  determinations.    Denial  of  coverage  decisions  have  also 
brought  about  adverse  consequences.   The  recent  HealthNet  case  offers  an  egregious  example  of  a 
patient  who  was  denied  reimbursement  for  a  bone  marrow  transplant  recommended  by  her  physicians. 
The  ensuing  litigation  led  to  an  award  of  S89  million  in  damages. 

The  lessons  are  clear.   When  prescriptive  guidelines  fail  to  consider  individual  patient  needs 
and  are  implemented  in  a  manner  that  impacts  deleteriously  upon  patient  care,  negative  consequences 
occur.  That  is  why  the  AMA  urges  that  physician  involvement  comprise  an  essential  pan  of  any 
health  plan  operation.   Clearly,  physician-directed  health  plans  would  provide  the  most  direct  avenue 
for  such  participation. 
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3.   Antitrust  and  the  Health  Care  Industry 

It  has  been  argued  that  the  same  antitrust  standards  should  apply  to  health  care  as  to  all  other 
industries.   The  fundamental  tenet  of  antitrust  policy  -  that  competition  should  be  preserved  and 
promoted  ~  must  remain  paramount.   However,  the  AMA  takes  issue  with  the  view  that  health  care  is 
like  other  industries,  and  that  the  same  antitrust  principles  should  apply.   The  staggering  number  of 
legislative  proposals  to  substantially  reorganize  health  care,  pending  in  both  Congress  and  the  state 
legislatures,  bears  witness  to  the  singularity  of  this  industry  in  a  number  of  respects.    For  example, 
the  President's  proposal,  H.R.  3600,  the  "Health  Security  Act,"  would  comprehensively  revolutionize 
health  care  finance  and  delivery,  the  education  of  health  care  professionals,  the  regulation  of  quality, 
and  virmally  every  other  aspect  of  the  industry. 

The  current  imperative  to  guarantee  universal  access  further  distinguishes  health  care  from 
those  industries  in  which  consumers  are  priced  out  of  the  market  because  they  are  unable  or  unwilling 
to  purchase  a  product  at  the  prices  offered.   As  health  system  reform  takes  shape,  and  care  will  be 
provided  to  every  citizen  who  needs  it,  a  different  set  of  imperatives  should  apply.   Therefore,  market 
dynamics  to  maximize  quality,  while  containing  costs,  must  be  harnessed  on  behalf  of  a  product  that 
will  be  provided  to  all  who  need  it. 

No  other  industry  faces  this  daunting  challenge.   In  the  legislative  context,  antitrust 
exemptions  have  been  afforded  to  other  industries  that  do  not  fit  the  usual  mold.   The  insurance 
industry,  farm  cooperatives,  labor  union  activities,  public  utilities,  the  securities  and  commodities 
industry,  and  commimications  comp.inies  have  benefitted  from  statutory  relief.   Antitrust  standards 
have  also  been  modified  on  behalf  of  banks  and  other  financial  institutions.   The  insurance  industry 
already  reaps  the  benefits  of  a  significant  antitrust  exemption  that  allows  it  a  clear  advantage  in 
competing  in  the  health  care  environment. 

While  the  "Health  Care  Antitrust  Improvements  Act"  would  not  create  expansive  waivers,  it 
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would  modify  the  interpretation  of  the  antitrust  laws  with  respect  to  physician  networics  and  health 
plans  to  reduce  barriers  to  their  creation.    It  thus  recognizes  that  health  care  delivery  is  now 
organized  under  a  new  set  of  assumptions:    namely,  that  the  concept  of  the  individual  physician  as  a 
solo  entrepreneur  has  been  supplanted  by  the  physician  as  part  of  a  large  organization. 

The  interpretations  offered  by  H.R.  3486  would  not  alter  immutable  antitrust  principles. 
Obviously,  antitrtist  laws  must  apply  to  physician-directed  health  care  delivery  networks.    However, 
the  focus  must  be  changed  to  reflect  the  dynamic  nature  of  the  industry.  Replacing  antitrust  laws  with 
FTC/DOJ  regulation  was  questionable  even  in  endeavoring  to  fill  the  void  created  by  federal  judicial 
decisions  in  the  1980s.    Development  of  industry  regulations  has  not  been  the  customary  prerogative 
of  the  DOJ  or  the  FTC.   As  the  pace  of  managed  care  activity  has  escalated  in  recent  years,  the 
demand  for  a  more  coherent  regulatory  framework  with  substantial  formal  public  input  has  increased. 
Although  the  aforementioned  September  1993  guidelines  signify  a  major  step  in  this  direction,  many 
issues  remain  unanswered.   The  AM  A  believes  that  the  "Health  Care  Antitrust  Improvements  Act  of 
1993"  would  provide  the  coherent  regulatory  stnicmre  and  necessary  formal  public  input  to  respond 
to  outstanding  issues. 
4.   Antitrust  Remedies 

The  "Health  Care  Antitrust  Improvements  Act  of  1993"  would  redress  many  of  the  problems 
outlined  earlier  with  respect  to  independent  physicians  and  other  independent  providers  who  seek  to 
assume  a  constructive  role  in  the  new  competitive  strategies  that  are  being  formulated.   The  bill 
would  establish  the  fp'lowing  four  mechanisms:    (1)  a  defined  safe  harbor  for  clearly  procompetitive 
physician  joint  venture  networks;  (2)  a  mechanism  for  the  creation  of  additional  safe  harbors  for 
physician  joint  venture  networks  that  prove  to  be  procompetitive;  (3)  a  procedure  for  certificates  of 
review,  whereby  safe  harbor  status  could  be  accorded  to  procompetitive  individual  joint  venture 
networks;  and  (4)  a  procedure  by  which  procompetitive  physician  joint  venture  networks  that  meet 
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cenain  size  and  rinancial  risk-sharing  requirements,  but  do  not  fall  within  a  safe  harbor,  could  be 
judged  according  to  a  rule  of  reason  analysis  and  actual  damages,  rather  than  being  adjudged  as  per  se 
illegal  and  subject  to  treble  damages. 

The  AMA  suppons  these  four  carefully  crafted  provisions  that  would  preserve  the  abiding 
principles  of  antitrust  laws  and  also  prevent  anticompetitive  abuse.    Any  possibility  that  a  set  of 
physicians  acting  in  bad  faith  could  injure  competition  is  minimized, 
a.    Safe  Harbors 

H.R.  3486  contains  seven  safe  harbors  that  would  exempt  the  covered  activities  from  the 
antitrust  laws.   Our  testimony  will  focus  on  some  of  the  safe  harbors  that  apply  to  physicians. 

The  first  safe  harbor  would  exempt  any  activities  relating  to  health  care  services  of  any 
combination  of  providers,  if  the  toul  number  of  each  type  or  specialty  of  the  provider  in  question 
does  not  exceed  25  percent  of  the  total  number  of  that  type  or  specialty  in  the  relevant  market  area. 
Independent  providers,  therefore,  could  form  simple  networks  without  incurring  antitrust  sanctions. 
Networks  that  meet  the  25  percent  test  could  be  constituted  with  virtual  impunity,  provided  that  all 
other  statutory  requirements  are  met. 

This  safe  harbor  bears  little  potential  to  result  in  abusive  anticompetitive  behavior.    A 
combination  of  25  percent  of  the  providers  in  a  market  will  not  command  sufficient  market  power  to 
restrict  output  and  raise  prices.   In  addition,  only  a  limited  range  of  products  can  be  successfully 
organized  under  this  safe  harbor.   Because  a  viable  PPO  should  be  comprised  of  at  least  40  percent  of 
the  physicians  in  a  market,  the  networks  o'^anized  pursuant  to  this  safe  harbor  would  have  difficulty 
in  competing  for  business  with  larger  insurance  company-organized  PPOs.  and  could  be  better 
presented  as  steppingstones  to  more  comprehensive  health  care  delivery  networks  assembled  by 
others. 

The  Depaitmem  of  Justice  has  raised  concerns  that  the  safe  harbors  may  permit  destructive 
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anticompetitive  behavior,  and  that  statutory  safe  harbors  will  become  inflexible  and  not  amenable  to 
change  if  they  prove  to  be  inappropriate.    But  the  scope  of  this  proposed  safe  harbor  is  so  limited  that 
it  will  not  present  any  serious  threat  to  competition.    While  the  risk  will  always  persist  for  isolated 
individuals  to  act  in  bad  faith  for  personal  gain  and.  thereby,  abuse  a  safe  harbor,  this  must  be 
balanced  against  the  potential  benefit  of  fostering  the  development  of  simple  physician-directed 
networks.    In  this  light,  the  possible  abuses  ebb  in  importance. 

Although  the  Depanment  of  Justice  argues  against  legislation  on  the  grounds  that  regulatory 
guidelines  are  more  susceptible  to  modification  than  Congressional  action,  H.R.  3486  empowers  the 
DOJ  to  create  and  dismantle  additional  safe  harbors.    DOJ  would  also  be  authorized  to  grant 
certificates  of  review  to  individual  networks.   These  provisions  grant  the  flexibility  needed  to  adjust  to 
changing  market  conditions. 

Section  4  of  the  Act  would  direct  the  DOJ  to  consider  requests  from  the  public  for  the 
designation  of  additional  safe  harbors.    A  number  of  factors  would  be  weighed  in  determining 
whether  a  given  proposal  would  promote  or  harm  the  operation  of  the  market.    The  DOJ  would  be 
authorized  to  extend  safe  harbor  status  to  specific  kinds  of  networks  or  cooperative  activities  that  have 
a  demonstrably  procompetitive  effect  on  the  market.    The  criteria  employed  grant  additional  flexibility 
to  the  Depanment  in  this  area.    With  the  advent  of  rapid  consolidation  and  the  compelling  need  to 
achieve  cost  savings,  procompetitive  conduct  should  not  be  hampered  by  legal  uncertainty  with 
respect  to  antitrust  status. 

The  designation  of  -dditional  safe  harbors  also  will  confer  a  benefit  upon  networks  organized 
in  small  cities  and  rural  areas.    An  evaluation  of  networking  activities  that  are  most  conducive  to 
expanded  competition  should  serve  as  the  staning  point  for  any  determination  that  a  procompetitive 
combination  comports  with  antitrxist  strictures. 

Unfounded  concerns  have  been  raised  regarding  the  potential  for  anticompetitive  abuses  under 
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the  safe  harbors.    Because  the  authority  to  designate  additional  safe  harbors  resides  with  the  DOJ  and 
would  be  guided  by  criteria  intended  to  serve  the  public  interest,  the  potential  for  abuse  under  new 
safe  harbors  is  slight.    This  potential  can  be  mitigated  further  as  the  DOJ  can  always  modify  or 
eliminate  a  safe  harbor  that  creates  unforeseen  consequences. 

According  to  the  Department,  the  process  for  creating  additional  safe  harbors  may  result  in 
the  over-regulation  of  health  care.    Misgivings  in  this  area  may  indeed  be  legitimate,  but  the  Act 
envisions  a  structure  whereby  the  Department,  in  conjunction  with  the  FTC  and  the  Depanment  of 
Health  and  Human  Services,  is  charged  with  the  regulatory  burden.    By  placing  the  initiative  for  the 
designation  of  additional  safe  harbors  with  providers,  a  coherent  and  interactive  regulatory  process 
between  health  care  providers  and  the  government  would  exist  to  ameliorate  any  risk  of  over- 
regulation.   The  AM  A  is  confident  that  the  agencies  involved  would  act  in  good  faith  to  implement 
their  mandate,  rather  than  paralyze  the  industry  with  excessive  regulation. 

Finally,  it  has  been  asserted  that  the  bureaucratic  process  of  designating  additional  safe 
harbors  under  H.R.  3486  may  overburden  the  DOJ  given  its  present  resources.    While  this  activity 
will  require  expanded  work,  providers  who  request  a  safe  harbor  would  be  required  to  meet  the 
standards  set  forth  in  the  measure  and  also  persuade  the  Department  that  the  public  interest  will  be 
served  through  the  creation  of  the  proposed  safe  harbor.    If  additional  staff  is  needed  to  handle  this 
responsibility,  the  necessary  resources  should  be  provided.    Health  system  reform  will  bring  about 
the  reorganization  of  one-seventh  of  our  economy.    Surely,  a  small  number  of  new  staff  amounts  to 
an  insignificant  price  tag  to  assure  that  the  reorganization  proceeds  smoothly  and  properly,  with 
patient  interests  residing  at  the  forefront, 
b.    Cenificates  of  Review 

Section  5  of  the  "Health  Care  Antitrust  Improvements  Act  of  1993"  would  allow  physician 
networks  to  apply  to  the  DOJ  for  a  certificate  of  review.    If  the  certificate  is  approved,  the  network 
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would  be  secure  from  antitrust  risk  for  legitimate,  procompetitive  activity.   These  cenificates  would 
be  especially  useful  to  networks  organized  in  small  cities  or  rural  areas,  as  each  region  may  present 
different  market  conditions.    Rather  than  relying  on  a  broad  safe  harbor,  the  cenificate  of  review 
could  authorize  particular  types  of  networks  tailored  to  different  markets. 

Because  the  DOJ  is  granted  the  discretion  to  approve  or  disapprove  of  requests  for  certificates 
of  review,  it  is  unlikely  that  their  issuance  will  have  an  adverse  impact  upon  competition  in  any 
market.    A  certificate  obtained  through  bad  faith  and  abuse  can  be  terminated.    Nor  does  the 
certificate  of  review  process  create  a  potential  for  over-regulation.   Once  again,  providers  would 
initiate  the  requests  for  certificates.   Those  who  are  confident  that  their  networks  comply  with  the 
antitrust  laws  will  not  engage  in  the  superfluous  exercise  of  obtaining  a  certificate.    Finally,  this 
mechanism  does  not  threaten  to  overburden  the  DOJ.    Fifteen  states  have  procedures  that  allow 
hospitals,  and  other  categories  of  providers,  to  request  "certificates  of  public  advantage"  or 
"certificates  of  review.  "   In  those  states  where  the  statutes  are  operational,  the  state  agencies 
responsible  for  reviewing  requests  for  certificates  have  not  been  overwhelmed."  (ATTACHMENT  B) 
c.    Notifications 

Section  6  of  the  "Health  Care  Antitrust  Improvements  Act  of  1993"  would  permit  provider 
joint  ventures  to  file  a  notification  with  the  DOJ  after  an  agreement  to  form  such  a  venture  is 
executed.    The  voluntary  application  process  would  subject  the  venture  to  rule  of  reason  analysis  in 
evaluating  its  legality  under  the  antitrust  laws.   The  rule  of  reason  examination  evaluates  the  ventures 
impact  upon  competition.   Joint  "entures  that  have  filed  notifications  would  not  be  deemed  illegal  per 
se,  but  they  would  have  to  prove  that  their  activity  will  not  pose  any  anticompetitive  risk.  This 
requirement  diminishes  the  potential  for  anticompetitive  abuse  for  two  reasons.    First,  the  DOJ  would 
have  the  opportunity  to  review  notifying  joint  ventures  and  prosecute  those  that  it  considered  to  be 
illegal.    Second,  private  parties  are  also  granted  the  right  to  institute  claims  against  notifying  joint 
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ventures. 

Again,  if  any  administrative  burdens  arise  from  notification  filings,  the  AMA  underscores  its 
earlier  recommendation  that  the  DOJ  be  supplied  with  the  necessary  personnel  to  process  these 
applications, 
d.    Deemed  Notifications 

Joint  ventures  that  meet  certain  size  and  financial  risk-sharing  requirements  would  be  deemed 
to  have  notified  the  DOJ  without  actually  filing  a  notification  pursuant  to  Section  6  of  H.R.  3486. 
Rule  of  reason  treatment  would  be  extended  to  ventures  that  meet  the  outlined  characteristics. 

According  to  the  requirements  set  forth  in  the  measure,  the  joint  venture  must  consist  of  a 
non-exclusive  network  of  non-institutional  providers  not  greater  than  50  percent  of  the  providers  in 
the  relevant  market,  in  aggregate  and  by  specialty.   An  exclusive  network  can  be  comprised  of  only 
35  percent  of  the  providers  in  the  market  in  aggregate  and  by  specialty.    In  addition,  each  member  of 
the  network  must  assume  substantial  financial  risk  for  the  operation  of  the  venture,  including,  but  not 
limited  to,  the  acceptance  of  capitation  contracts,  the  acceptance  of  contracts  with  fee  withhold 
arrangements,  or  the  holding  by  members  of  significant  ownership  or  equity  interests  in  the  venture. 
The  capital  contributed  by  members  must  also  be  used  to  fund  the  operational  costs  of  the  venture, 
such  as  administration,  marketing,  and  computer-operated  medical  information,  provided  that  the 
venture  develops  and  operates  comprehensive  programs  for  utilization  management  and  quality 
assurance  that  include  controls  over  the  use  of  institutional,  specialized,  and  ancillary  medical 
services. 

The  AMA  concurs  with  the  application  of  a  reasonableness  standard  to  joint  venture  networks 
of  non-institutional  providers.   Such  networks  are  so  likely  to  be  pro-competitive  that  actual 
notification  is  not  necessary.   They  may  still  be  prosecuted  by  federal  or  state  law  enforcement 
agencies  or  by  private  parties  if  used  for  anticompetitive  purposes. 
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A  procompetitive  network  must  be  competitively  viable  by  offering  a  wide  choice  of  providers 
to  patients  in  order  to  be  competitive  with  insurance  company  networks  that  offer  a  wide  choice. 
Such  a  network  must  include  a  large  percentage  of  physicians  in  the  market.    Insurance  company 
PPOs  are  generally  nonexclusive,  and  they  typically  consist  of  more  than  50  percent  of  the  physicians 
in  the  market  on  their  panels.    In  addition,  the  criteria  for  risk  sharmg  add  further  assurances  that  the 
goals  of  the  joint  venture  are  procompetitive.    PPOs  that  operate  on  a  discounted  fee-for-service  basis 
would  fall  within  deemed  notification  stanis  by  demonstrating  a  sufficient  degree  of  integration  to 
qualify.    Members  would  have  to  invest  money  in  the  venture  subject  to  risk  of  loss  and  the 
opportunity  for  a  remrn  of  profit.   The  investment  must  also  be  used  for  purposes  that  indeed  make 
the  venture  procompetitive. 

Because  the  antitrust  laws  would  apply  to  the  joint  ventures  within  the  deemed  notification 
category,  with  these  enterprises  precluded  only  from  an  adjudication  of  per  se  illegality,   the  potential 
for  anticompetitive  effect  is  nominal.    The  ability  to  sustain  competition  is  funher  buttressed  by  the 
conservative  thresholds  of  size  that  would  be  accorded  rule  of  reason  scrutiny.   Finally,  the  DOJ  and 
FTC  would  be  engaged  in  their  customary  regulatory  efforts,  obviating  any  need  for  over-regulation. 

CONCLUSION 

The  AMA  strongly  recommends  changes  to  the  current  antitrust  environment,  particularly  as 
health  system  reform  will  dictate  the  use  of  new  competitive  approaches  for  the  delivery  of  affordable 
medical  care.   Managed  competition  will  require  the  incorporation  of  substantial  efficiencies,  making 
cooperation  among  health  care  provider-^  and  coordinated  activity  on  behalf  of  patients  imperative. 
Health  care  antitrust  relief  will  permit  physicians  to  form  networks  to  address  the  changes  that  will 
inevitably  occur  and  provide  valuable  input  into  the  policymaking  activities  of  managed  care  plans. 
Appropriate  legislative  solutions,  such  as  those  now  being  considered,  will  contribute  to  the  success  of 
any  model  for  health  system  reform  that  is  ultimately  adopted. 

The  AMA  appreciates  the  opportunity  to  appear  before  this  Committee.    We  will  be  pleased 
to  respond  to  questions. 
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Attachment  A 
CONSOLIDATION  IN  HEALTH  CARE  MARKETS 

Some  examples  of  the  growing  consolidation  of  health  care  in  a  number  of  markets  are  summarized 
below: 

Minneapolis.   In  Minneapolis,  HMO  penetration  is  even  higher  -  44%  of  local  residents 
belong  to  HMOs.   In  the  last  year,  2  of  the  4  biggest  hospitals  merged  and  2  of  the  4 
dominant  HMOs  announced  a  merger.    Employers  and  consumer  advocates  are  concerned 
about  the  rapid  consolidation  taking  place  in  the  market.    Barriers  to  entry  are  high  and  large 
capital  reserves  are  required.   In  addition,  without  large  numbers  of  patients,  plans  cannot 
attract  doctors  and  hospitals;  without  doctors  and  hospitals,  plans  cannot  attract  patients. 
Leaders  of  the  Business  Health  Care  Action  Group,  more  than  a  dozen  Minneapolis-based 
employers  (including  Dayton-Hudson;  Cargill  Inc.,  General  Mills  Inc.,  Honeywell  Inc.  and 
Pillsbury  Co.)  who  are  otherwise  free-market  supporters,  argue  that  health  care  should  be 
viewed  as  a  "kind  of  a  public  utility ". 

Los  Angeles  Area.   The  Los  Angeles  area,  including  the  counties  of  Los  Angeles,  San 
Bernardino,  Orange,  Venture,  and  Riverside,  has  a  population  of  about  14.5  million.    The 
evolution  of  managed  care  is  very  advanced  in  this  area.    In  fact,  Los  Angeles,  is  one  of  the 
most  advanced  managed  care  markets  in  the  U.S.   About  36%  of  the  beneficiaries  are 
enrolled  in  HMOs,  and  35%  in  PPOs,  for  a  total  managed  care  market  share  of  71%.   There 
are  32  HMOs  and  30  PPOs  operating  in  that  market.    However,  just  seven  HMOs  account  for 
7,030.000  beneficiaries.   The  largest  HMO  has  an  enrollment  of  2,280,000,  and  the  next 
largest  has  1.6  million  enrollees. 

Albuquerque,  New  Mexico.   The  Albuquerque,  New  Mexico  area  has  a  population  of  about 
612,000.    The  evolution  of  managed  care  is  also  very  advanced  in  this  market.    Managed  care 
plans  have  a  75%  share  of  the  insured  population.    Five  HMOs  cover  262,000  persons,  and 
PPOs  cover  88,000  beneficiaries. 

Boston  Area.   The  Boston  area,  including  Essex,  Middlesex,  Norfolk,  Suffolk,  and 
Worcester  Counties,  has  about  2.9  million  people.    Boston  is  relatively  advanced  in  the 
evolution  of  managed  care,  but  not  as  advanced  as  Los  Angeles  and  Albuquerque.    About 
32%  of  the  beneficiaries  are  enrolled  in  HMOs,  and  21  %  in  PPOs.    There  are  over  12  HMOs 
and  20  PPOs.    The  five  largest  HMOs  have  1,275,000  members.    The  largest  HMO  has 
500,000  enrollees,  and  the  next  largest  has  380,000. 

Washington,  D.C.  Area.   The  Washington,  DC  area,  including  the  District  of  Columbia, 
Northern  Virginia,  and  Maryland,  has  about  3.7  mi'!ion  people.    It  is  in  about  the  same  stage 
of  evolution  as  Boston.    About  26%  of  the  population  is  in  HMOs  and  37%  in  PPOs.    There 
are  over  14  HMOs  and  16  PPOs.    The  five  largest  HMOs  have  1,030,000  of  the 
beneficiaries.   The  largest  of  those  HMOs  has  450,000  members. 

Chicago  Area.   The  Chicago  area,  including  the  counties  of  Cook  and  DuPage,  has  about  5.9 
million  people.   The  evolution  of  managed  care  is  not  as  advanced  as  in  Los  Angeles, 
Albuquerque,  Boston,  and  Washington  DC.    In  fact,  Chicago  is  at  a  relatively  early  stage, 
but  the  evolution  is  proceeding  rapidly.   About  22%  of  the  beneficiaries  are  enrolled  in 
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HMOs,  and  30%  in  PPOs,  for  a  total  managed  care  enrollment  of  52%.   There  are  over  20 
HMOs  and  more  than  25  PPOs  operating  in  the  market.    The  five  largest  health  plans, 
including  HMOs  and  PPOs,  account  for  850,000  enrollees.   The  largest  HMO  has  370,000  -- 
relatively  small  considering  the  size  of  the  market. 

Atlanta  Area.   The  Atlanta  area,  including  Fulton,  Cobb,  Douglas,  and  Dekalb  Counties,  has 
about  1.7  million  individuals.    Atlanta  is  also  at  an  early  stage  in  the  evolution  of  managed 
care.    About  18%  of  the  beneficiaries  are  in  HMOs,  and  48%    in  PPOs,  for  a  total  of  66%. 
There  are  10  HMOs  and  15  PPOs.   The  five  largest  HMOs  have  460,000  beneficiaries,  and 
the  largest  has  160,000. 
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Attachment  B 


FIFTEEN  STATE  SURVEY  OF  LEGISLATION  PROVIDING 
FOR  CERTIFICATES  OF  PUBLIC  ADVANTAGE 


STATE 

LEGISLATION 

ADMINISTRATIVE 

NUMBER  OF 

COSTS 

APPLICATIONS 

CO 

Colo.  Rev.  Stat.  Ann. 

According  to  Larry  Wahl 

The  provision  has  not  been 

§  24-32-2701  (West 

of  the  Colorado  Hospital 

implemented  and  has 

1993). 

Association,  the  provision, 
which  was  passed  last 
year,  has  not  been 
implemented. 
Consequently,  no  funds 
have  been  allocated  to 
administer  the  act. 

generated  no  applications. 

FL 

Fla.  Stat.  Ann.  § 

Information  not  yet 

Information  not  yet 

395.606  (West  1993). 

received. 

received. 

lA 

Senate  File  380. 

Barb  Nervig  in  Iowa's 

Because  the  act  is  not  yet 

amending  Iowa  Code 

Department  of  Public 

operational,  no  applications 

Ann.  §  96.3  (1993). 

Health  said  that  no  rules 

have  been  filed.    However. 

have  been  promulgated 

several  vertically  integrated 

yet.   Consequently,  no 

health  care  cooperatives  are 

budget  allocations  have 

in  the  process  of  forming 

been  made. 

without  immunity  from 
antitrust  liability. 

KS 

1992  Kans.  Sess. 

Chip  Wheelen,  the  Kansas 

Laws  158,  amending 

Medical  Society's  Director 

Kans.  Stat.  Ann.  §  65- 

of  Public  Affairs,  said  that 

425(1992). 

no  budget  allocations  had 
been  made  nor  applications 
filed  as  of  February,  1994. 
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ME 

Me.  Rev.  Stat.  Ann. 

According  to  John  Dickens 

To  date,  one  certificate  of 

Tit.  405-D  §§  1881-88 

in  the  Health  Planning 

public  advantage  has  been 

(West  1992). 

Division  of  Maine's 

issued.    However,  it  has 

Depanment  of  Human 

resulted  in  a  great  deal  of 

Services.  S100,0(X)  per 

strategic  planning  and 

year  has  been  budgeted  to 

networking  on  a  regional 

sustain  the  program.  It  is 

basis.    In  addition,  the 

administered  by  two  half- 

Attorney  General  has 

time  attorneys  in  the 

provided  legal  assistance  to 

Attorney  General's  Office, 

hospitals  considering 

one  half-time  analyst,  and 

availing  themselves  of  the 

one  half-time  secretary. 

provision.   John  Dickens 

The  act  is  self-funding;  all 

attributes  the  lack  of 

hospitals  in  the  state  must 

applications  to  the  "wait  and 

make  a  yearly,  pro  rata 

see"  attitude  many  hospitals 

contribution  to  the  state  to 

have  adopted  in  response  to 

sustain  the  program. 

health  care  reform. 

MN 

Minn.  Stat.  §  62J.29 

Nan  Schroeder,  a  Division 

Only  two  hospitals  have 

(1992). 

Director  for  the  Minnesota 

filed  an  application  to  date. 

Depanment  of  Health, 

David  Renner  at  MMA 

estimated  that  she  or 

attributes  this  to  the  expense 

another  director  will 

and  paperwork  involved  in 

devote  about  20%  of  her 

the  application  process.    In 

time  to  the  project.   In 

addition,  most  cooperative 

addition,  the  following 

arrangements  in  Minnesota 

resources  and  budget 

have  been  vertical,  not 

allocations  would  be 

horizontal,  and  have 

required: 

therefore  not  needed 

•One  full-time  attorney 

immunity  from  antitrust 

•One  half-time  research 

liability. 

analyst 

•  Two  full-time  personnel 

positions  ($75,000-90,000) 

•One  economist  on 

contract  (S40.000) 

•  Administrative  law 

hearings  (S20.000) 
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MT 

1993  Mont.  Laws 
606. 

Sam  Hubbard  of  the 
Montana  Health  Care 
Authority  reported  that 
rules  and  regulations  have 
not  yet  been  promulgated. 
He  does  not  ioiow  how 
much  of  the  Health  Care 
Authority's  $1.35  million 
budget  will  be  allocated  to 
this  provision.    He  hopes 
that  his  staff  of  six  full- 
time  employees  will  be 
able  to  administer  the 
program. 

Because  the  act  has  not 
been  implemented,  there 
have  been  no  applications 
filed.    Montana  has  only 
four  communities  with  more 
than  one  hospital.    Several 
of  these  hospitals  have 
expressed  interest  in  the 
program. 

NC 

N.C.  Sess.  Laws  529. 

Ann  Hale  of  the  Nonh 
Carolina  Medical  Society 
said  that  the  effectiveness  of 
the  provision  has  been 
questioned  by  some 
attorneys  and  the  provision 
has  not  generated  many 
applications. 

ND 

1993  N  D.SB  2295 

Fred  Larson  in  the  State 
Health  Department 
reponed  that  the  hearing 
on  rules  and  regulations 
was  held  during  the  week 
of  February  14,  1994.    As 
a  result,  no  budget 
allocations  have  been 
made.    The  rules  and 
regulations  should  be  in 
final  form  by  May  1 , 
1994. 

The  provision  has  not  been 
implemented  and  has 
generated  no  applications. 

OH 

Ohio  Rev.  Code  § 

3727.22(1992). 

Review  of  applications, 
issuance  of  certificates,  and 
supervision  under  Ohio's 
Act  are  being  handled  by 
existing  staff  in  the  Health 
Depanment's  Certificate  of 
Need  Division.    No  funds 
have  been  allocated  under 
this  provision. 

According  to  Tom  Moore  in 
the  Health  Department, 
only  two  applications  have 
been  filed  since  the 
provision  was  implemented 
in  April,  1993. 
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OR 

SB.  683  (Oregon 

Chad  Cherial  in  Oregon's 

Because  the  statute  only 

Legislature) 

Office  of  Health  Policy 

applies  to  cooperative 

estimated  that  a  biannual 

ventures  in  the  realm  of 

budget  of  SSO.OOO  would 

heart  and  kidney 

be  required  to  draft  rules. 

transplants,  only  three 

provide  for  review  by  the 

providers  in  the  Ponland 

Attorney  General's  Office. 

area  will  be  affected.    No 

allow  for  a  public  hearing. 

applications  have  been  tiled. 

and  process  and  monitor 

applications.  In  addition. 

.3  FTE's  will  be  needed  in 

the  first  year  and  .2  FTE's 

thereafter.    Staff  will  be 

drawn  from  existing 

personnel. 

TN 

1993  Tenn.  Pub.  Acts 

Three  positions  were 

The  act  is  not  yet 

331. 

created  to  administer  the 

operational.    However, 

provision:    an  attorney,  a 

according  to  Paku  Khan, 

health  planner,  and  a 

the  Assistant  General 

secretary     In  addition,  one 

Counsel  in  the  Department 

or  two  existing  attorneys  in 

of  Health,   several  parties 

the  Attorney  General's 

have  expressed  an  interest 

Office  will  be  involved. 

in  applying  for  certification. 

The  program  is  designed  to 

be  self-supporting  with 

funds  from  application 

fees. 

TX 

1993  Tex.  Gen  Laws 

There  has  been  no 

The  provision  will  not  be 

638. 

demonstration  of  costs  yet 

operational  until  March  1, 

for  the  Texas  statute. 

1994,  so  no  applications 

Consequently,  no  funds 

have  been  received. 

have  been  allocated  to  the 

project.   Tyrone  Sharpe  in 

the  Department  of  Health 

anticipated  that  the 

$10,000  application  fee 

will  fund  three  new 

positions  (one  in  the 

Department  of  F^ealth,  one 

economist,  and  one  liaison 

to  the  Attorney  General's 

Office) 
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WA 

Wash.  Rev.  Code  § 

Tina  Kondo  in  the 

No  rules  have  been 

39.34(1993). 

Antitrust  Section  of  the 

promulgated  and  no 

Attorney  General's  Office 

applications  have  been 

said  that  $500,000  has 

received. 

been  set  aside  for  the 

statute's  first  two  years. 

$350,000  will  fiind  the 

Health  Services 

Commission,  and  $150,000 

is  to  go  to  the  Attorney 

General's  Office. 

WI 

Wis.  Stat  §§  150.84  - 

Steven  Siegel  in  the  Office 

Colleen  Wilson  at  SMSW 

150.86 

of  Policy  and  Budget  said 

said  that  no  applications 

that  no  provisions  have 

have  been  received. 

been  made  for  staff  or 

Although  physicians  and 

funding. 

other  providers  have 
expressed  interest  in  the 
sutute.  they  have  been 

advised  that  there  may  not 
be  enough  state  involvement 
and  supervision  to  avoid 
antitrust  liability  under 
Ticor. 
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APPENDIX 
ANTITRUST  AND  MANAGED  COMPETITION 

The  health  care  industry  finds  itself  in  the  midst  of  a  revolution,  with  the  dramatic 
consolidation  of  health  care  insurers  and  health  care  providers  into  unified  entities  that  both  finance 
and  deliver  health  care.    Physicians,  hospitals,  and  other  providers  are  being  organized  into 
comprehensive  health  care  delivery  networks  that  serve  as  the  provider  component  of  these  plans. 

These  business  arrangements  focus  on  one  primary  objective  -  the  achievement  of  cost 
containment:    (1)  through  the  application  of  management  techniques  that  cannot  be  employed  when 
providers  operate  independently  and  without  coordination;  and  (2)  through  the  advantages  rendered  by 
economies  of  scale  in  assembling  the  maximum  number  of  beneficiaries  that  can  be  managed  within 
this  framework.    In  this  atmosphere,  health  care  providers  will  be  expected  to  work  cooperatively  so 
that  the  resulting  structures  are  capable  of  rendering  efficient,  cost-effective,  and  quality  health  care. 
Only  if  physicians  are  accorded  a  meaningful  role  in  this  changing  environment  will  we  ensure  that 
the  commitment  to  our  patients  supersedes  the  financial  goals  of  corporate  plans. 

1.  The  Consolidation  of  the  Health  Care  Industry  -  Background 

The  transformation  of  the  health  industry  is  being  driven  by  compelling  market  forces  and  the 
desire  for  total  reform  of  the  health  care  system.   The  consolidation  process  is  viewed  as  a  means  to 
develop  enterprises  that  can  reduce  costs  by  organizing  health  care  delivery  in  ways  that  are  more 
efficient  than  conventional  medical  practice.   This  consolidation  is  occurring  on  a  massive  scale,  with 
expens  identifying  the  most  efficient  health  plans  as  group  or  staff  model  health  maintenance 
organizations  (HMOs)  with  at  least  450,000  enrollees  who  will  maximize  the  use  of  a  fully 
comprehensive  health  care  delivery  network  dedicated  to  the  care  of  their  beneficiaries.'   While  many 
areas  of  the  country  lack  sufficient  population  to  support  competition  between  three  or  more  health 
plans  of  this  size,  efficient  HMOs  of  smaller  sizes  may  succeed  in  competing  in  these  locales.   There 
is  a  potential,  and  a  growing  reality,  that  a  small  number  of  group  or  staff  model  HMOs  will  deliver 
all  of  the  health  care  in  any  given  market. 

Many  health  care  system  analysts  have  theorized  that  competing  health  care  delivery  networks 
and  health  plans  will  be  developed  to  deliver  care  in  the  future.    In  this  construct,  the  most  efficient 
networks  will  gain  market  share  at  the  expense  of  their  rivals.    In  fact,  such  consolidation  already  is 
taking  place.    Although  HMO  enrollment  has  steadily  increased  from  1980-1992,  the  number  of 
HMOs  peaked  in  1987  with  650,  and  declined  to  546  as  of  December  1992,*  as  some  HMOs  have 
acquired  others,  and  some  have  gone  out  of  business  entirely.    In  certain  markets,  more  than  50 
percent  of  health  plan  beneficiaries  are  enrolled  in  managed  care  plans,  including  HMOs  and  PPOs. 
A  small  number  of  health  plans  is  accounting  for  a  greater  percentage  of  beneficiaries  in  those 
markets.    Some  of  the  areas  seeing  that  have  witnessed  this  trend  include:    Los  Angeles, 
Albuquerque,  Boston.  Washington,  DC.  Chicago,  and  Atlanta.   (ATTACHMENT  A) 

At  first,  extensive  consolidation  into  such  integrated  sys^^ms  appears  to  generate  a  spiralling 
phenomenon  with  providers  tending  to  panicipate  in  many  managed  care  plans  upon  their  inception  in 
a  given  market.    Further  evolution  of  managed  care,  however,  usually  results  in  many  providers 
ultimately  serving  only  a  small  number  of  plans.    If  current  predictions  are  reliable,  a  reorganization 
of  unprecedented  scope  is  expected  as  several  hundred  thousand  currently  independent  providers, 
including  hospitals,  other  health  care  facilities,  physician  practices,  and  other  health  care  professionals 
now  engaged  in  independent  practice  perhaps  will  be  organized  into  5,000  to  10,000  health  care 
delivery  networks. 
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2.   The  Pace  of  the  Consolidation 

Although  the  consolidation  process  is  proceeding  rapidly,  it  will  not  be  completed  overnight. 
Delays  in  implementation  probably  can  be  attributed  to  lack  of  patient  acceptance.   Patients  quickly 
become  disenchanted  when  they  discover  that  managed  care  plans  restrict  their  freedom  to  be  treated 
by  the  provider  of  their  choice. 

From  an  administrative  perspective,  the  provider  infrastructure  for  medical  management  of  a 
plan's  health  care  delivery  network  must  attain  a  level  of  sophistication  and  knowledge  critical  to 
achieving  efficiencies  that  will  ultimately  reduce  plan  premiums,  yet  maintaining  quality.    Finally, 
vast  amounts  of  capital  are  needed  to  build  managed  care  organizations  in  order  to  develop  a  provider 
network,  administrative  and  information  support  systems.   Clearly,  management  expenise  and 
accumulation  of  capital  require  a  concomitant  investment  in  time,  and  these  goals  can  ovenake  patient 
care  needs. 

Typically,  consolidation  in  health  care  markets  begins  with  a  proliferation  of  simple  networks 
and  managed  care  products,  such  as  indemnity  plans  that  employ  utilization  review,  and  various  kinds 
of  preferred  provider  organizations  (PPOs)  offering  incentives  for  beneficiaries  to  use  a  restricted 
panel  of  providers  who  have  agreed  to  discount  their  fees.   The  surge  of  larger,  more  sophisticated 
managed  care  plans  generally  can  be  traced  to  the  success  of  earlier,  less  sophisticated  endeavors.    In 
markets  where  large  group  or  staff  model  HMOs  dominate,  this  process  has  been  docimiented. 

3.   Who  Will  Direct  the  Health  Plans  and  Health  Care  Deliverv  Networks 

Most  health  care  system  analysts  have  predicted  that  health  care  in  the  future  will  be  delivered 
by  "integrated"  systems  owned  by  insurance  companies  or  other  for-profit  businesses,  primarily 
accountable  to  their  shareholders.   A  number  of  health  care  industry  groups  are  positioning 
themselves  to  operate  health  plans  or  health  care  delivery  networks  that  serve  health  plans.   These 
groups  include:   (1)  traditional  insurance  companies;  (2)  hospital  holding  companies.  (3)  corporate 
entrepreneurs;  (4)  large  physician  group  practices;  and  (5)  independent  physicians  in  small  group 
practices  or  in  solo  practice. 

Success  in  this  effort  will  require  capital,  experience  in  insurance  or  medical  management, 
ownership  or  access  to  a  significant  component  of  a  health  care  delivery  network  or  health  plan,  and 
access  to  managerial  talent  as  well.   Large  insurance  companies  obviously  possess  the  greatest 
advantage  in  coordinating  all  of  these  segments.    For  example,  the  eight  largest  insurance  companies 
own  45  percent  of  the  nation's  HMOs.'   Major  insurance  companies  own  42  percent  of  the  PPOs.' 
These  companies  arc  in  the  process  of  building  their  health  care  delivery  networks  through  strategies 
that  contemplate:    (1)  the  acquisition  of  HMOs  and  PPOs;  (2)  joint  venture  efforts  to  form  HMOs  and 
PPOs  with  existing  integrated  health  care  delivery  systems;  and  (3)  the  acquisition  or  establishment  of 
primary  care  physician  practices. 

Aetna  Health  Plans  now  operate  28  HMOs  in  19  states,  with  a  projected  investment  of  one 
billion  dollars  in  managed  care  over  five  years.  Aetna  also  has  decided  to  create  its  own  primary  care- 
oriented  physician  practices  in  several  cities.   Cigna  Healthcare,  which  now  has  42  HMOs  in  27 
states,  is  considering  the  purchase  or  creation  of  400  physician  practices  nationally  in  a  $150  million 
program  over  10  years.    Prudential  Health  Care  Systems,  operating  28  HMOs  in  18  states,  is  engaged 
in  buying  or  establishing  physician  practices  in  several  cities.    Finally,  Travelers  Health  Network, 
with  9  HMOs  in  6  states,  and  Met  Life  Health  Care,  holding  14  HMOs  in  14  states,  have  agreed  to 
combine  their  managed  care  organizations  into  a  joint  venture  initiative. 

Similarly,  hospital  holding  companies  are  well-positioned  to  develop  and  operate  HMOs. 
Their  favorable  status  is  derived  from  owning  the  primary  element  of  any  health  care  delivery 
network  -  hospitals.   Through  their  relationship  with  hospital  medical  suffs,  moreover,  they  have 
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access  to  the  other  integral  factor  in  any  network  --  physicians.    Investment  capital,  managerial  talent, 
experienced  medical  management,  and  PPO  and  HMO  operations  are  also  available  to  hospital 
holding  companies.    At  the  present  time,  hospitals  are  building  their  health  care  delivery  networks  by 
organizing  physicians  on  their  medical  staffs  into  physician  hospital  organizations  (PHOs),  affiliating 
with  large  physician  group  practices,  and  purchasing  or  starting  primary  care  physician  group 
practices. 

For  corporate  entrepreneurs,  capital  and  managerial  talent  are  not  in  short  supply,  though 
experience  in  medical  and  insurance  management  may  be  lacking.   Generally,  their  access  to  health 
care  delivery  networks  is  minimal.    As  a  consequence,  they  usually  acquire  and  manage  physician 

practices. 

Large  multi-specialty  group  practices  of  physicians  also  enjoy  advantages  in  owning  a 
physician  network,  and  either  owning  or  being  affiliated  closely  with  a  hospital.   Thus,  they  can  offer 
an  integrated  health  care  delivery  network.    Many  even  own  and  operate  health  plans.   These  large 
group  practices  also  have  access  to  managerial  talent,  substantial  capital,  and  medical  management 
experience.   Some  examples  of  large  successful  group  practices  include  the  Mayo  Clinic  and  the 
Cleveland  Clinic. 

In  this  configuration,  physicians  in  solo  or  small  group  practice  constitute  the  most  poorly 
positioned  of  the  health  industry  sectors  in  creating  health  care  delivery  networks.   Although  they 
certainly  have  the  potential  to  create  networks  that  feanire  high  quality  of  care  and  patient  service, 
while  minimizing  annual  per  patient  costs,  they  do  not  possess  the  requisite  capital  or  managerial 
talent.   Those  physicians  that  are  considered  desirable  for  network  panicipation.  especially  primary 
care  physicians,  are  more  likely  to  be  solicited  by  hospitals  and  insurance  companies  to  sell  their 
practices  or  formally  affiliate. 

Independent  physicians  that  do  not  want  to  accept  such  offers  must,  therefore,  design  new 
health  care  delivery  systems  in  concert  with  others  who  are  similarly  situated.    Management  services 
organizations  (MSOs)  represent  one  vehicle  by  which  these  individuals  may  remain  financially 
independent  yet  work  with  others.    MSOs  do  not  require  a  high  capital  investment  or  complex 
managerial  experience.   They  do  provide  shared  management  services,  such  as  billing,  collections, 
scheduling,  and  purchasing  to  reduce  the  overhead  costs  to  each  physician.    MSOs  also  perform 
medical  management  functions,  such  as  utilization  review,  quality  assurance,  and  coordination  of 
referrals. 

The  network  may  be  offered  to  self-insured  employers  or  insurers  as  a  PPO,  or  to  those 
seeking  to  assemble  a  comprehensive  health  care  delivery  system.    Successful  MSOs  can  evolve  into 
new  multi-specialty  groups  of  physicians  through  coordination  of  their  practices  and  investments  in 
other  shared  facilities,  such  as  new  clinics  or  outpatient  surgery  centers.   That  kind  of  success  enables 
MSOs  to  attract  capital  and  expand  their  functions.   With  more  sophisticated  management,  they  can 
affiliate  with  or  acquire  hospitals  and.  therefore,  become  more  integrated  delivery  systems.    The 
addition  of  insurance  capabilities  will  evennially  permit  integrated  delivery  system  to  flourish  into 
health  plans. 
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Mr.  Brooks.  The  subcommittee  would  next  hear  from  Scott 
McGlothlen,  American  Association  of  Nurse  Anesthetists. 

STATEMENT  OF  SCOTT  McGLOTHLEN,  AMERICAN 
ASSOCIATION  OF  NURSE  ANESTHETISTS 

Mr.  McGlothlen.  Thank  you  very  much  for  the  opportunity,  Mr. 
Chairman. 

Over  25  years  ago  I  started  in  the  health  care  field  in  a  hospital 
in  Chairman  Brooks'  district.  I  am  now  in  private  practice  as  a  cer- 
tified registered  nurse  anesthetist,  CRNA,  and  have 

Mr.  Brooks.  Let  me  just  comment.  As  you  know,  of  course,  Mr. 
McGlothlen  attended  Lamar  University  and  the  Baptist  School  of 
Nursing  in  Beaumont,  TX.  He  has  good  credentials,  a  wonderful 
education.  When  I  was  in  the  State  legislature  some  45  years  ago, 
I  helped  make  that  a  4-year  university.  He  is  a  typical  graduate 
of  Lamar  University:  hard  working,  dedicated,  successful. 

Mr.  McGlothlen.  Thank  you  very  much,  Mr.  Chairman. 

Over  25  years  ago,  I  started  in  the  health  care  field  in  a  hospital 
in  Chairman  Brooks'  district.  I  am  now  in  private  practice  as  a  cer- 
tified registered  nurse  anesthetist,  CRNA,  and  have  clinical  privi- 
leges in  several  Colorado  hospitals,  including  one  in  Congress- 
woman  Schroeder's  district. 

I  was  chosen  to  represent  the  26,000  members  of  the  American 
Association  of  Nurse  Anesthetists,  AANA,  today,  because  I  wouldn't 
be  in  private  practice  as  a  CRNA  if  it  weren't  for  the  current  Fed- 
eral antitrust  laws. 

AANA's  testimony  includes  numerous  antitrust  cases  brought  by 
CRNA's.  For  example,  in  Oltz  v.  St.  Peter's  Community  Hospitals, 
several  anesthesiologists  threatened  to  leave  the  hospital  unless 
CRNA  Oltz's  independent  billing  status  was  terminated.  The  hos- 
pital terminated  Oltz's  billing  contract.  With  Oltz  gone,  the  anes- 
thesiologists' annual  earnings  increased  40  to  50  percent.  Oltz  sued 
under  section  1  of  the  Sherman  Act.  The  anesthesiologists  settled 
before  trial,  paying  Oltz  $462,500. 

I  was  one  of  the  plaintiffs  in  another  case  cited  in  the  testimony, 
Anesthesia  Advantage,  Inc.  v.  Metz.  In  1983,  Humana  Hospital  in 
Aurora,  CO,  sought  anesthesia  coverage  for  their  obstetrics  depart- 
ment. The  two  anesthesiology  groups  within  the  hospital  declined 
to  provide  the  OB  coverage.  So  the  hospital  gave  a  group  of 
CRNA's,  including  me,  independent  clinical  privileges  to  the  hos- 
pital to  provide  OB  coverage. 

By  mid- 1984,  the  OB  anesthesia  practice  was  flourishing.  Sur- 
geons were  also  requesting  the  CRNA's  to  provide  anesthesia  for 
their  surgical  patients.  By  late  1984,  the  two  anesthesiology  groups 
had  changed  their  mind  and  wanted  the  CRNA  group  to  share  the 
OB  practice  on  their  terms.  The  two  anesthesia  groups  also  did  not 
want  the  CRNA's  to  cover  surgery  cases.  The  CRNA  groups 
refused. 
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The  two  anesthesiology  groups  then  conspired  to  take  over  the 
CRNA  practice  and  pressured  Humana  Hospital  to  join  the  conspir- 
acy. First,  in  the  spring  of  1984,  one  of  the  anesthesiologists  devel- 
oped an  obstetric  anesthesia  call  schedule,  which  effectively  re- 
stricted the  days  CRNA's  could  cover.  In  addition,  the  anesthesiol- 
ogists voted  in  April  1986  to  limit  the  independent  clinical  privi- 
leges of  CRNA's  and  to  require  direct  supervision  by  an  anesthe- 
siologist of  the  provision  of  OB  anesthesia  by  CRNA's.  In  June 
1986  the  anesthesiologists  and  the  hospital  administrator  agreed 
that  CRNA's  would  not  be  allowed  to  provide  anesthesia  services 
in  the  hospital  unless  an  anesthesiologist  did  not  want  to  do  the 
case. 

Second,  one  of  the  anesthesiology  groups  conspired  to  induce  an- 
other hospital  to  reject  a  proposal  by  the  CRNA  group  to  provide 
outpatient  ambulatory  surgery  anesthesia  as  independent  contrac- 
tors. The  anesthesiology  group  had  also  submitted  a  proposal  for 
anesthesia  coverage  and  urged  the  hospital  to  have  the  CRNA's 
fired. 

Third,  the  anesthesiologists  induced  a  third  hospital  to  reject  the 
CRNA's  proposal  that  the  hospital  use  the  CRNA's  for  OB  anesthe- 
sia. 

In  June  1986  the  CRNA's  brought  suit  against  the  anesthesiol- 
ogists and  Humana  Hospital,  alleging  violations  of  the  Sherman 
Act.  In  August  1986  the  CRNA  group  was  dismissed  from  Humana 
Hospital.  The  case  proceeded  all  the  way  to  the  Tenth  Circuit 
Court  of  Appeals  level,  on  a  jurisdictional  issue. 

In  1990,  the  Tenth  Circuit  found  that  the  anesthesia  services  in- 
volved in  this  case  did  affect  interstate  commerce  and  remanded 
the  case  for  further  proceedings.  In  1991,  the  defendants  paid  the 
CRNA's  $95,000  to  settle  the  case.  In  addition,  the  defendants 
agreed  in  writing  that  they  would  not  interfere  in  the  future  with 
CRNA's'  right  to  practice  anesthesia. 

The  settlement  worked.  Today  I  have  independent  clinical  privi- 
leges at  several  hospitals.  When  we  filed  our  suit  in  1986,  the  trend 
in  Colorado  was  against  private  practice  CRNA's.  Now  there  are 
many  private  practice  CRNA's  in  Colorado,  competing  with  anes- 
thesiologists. I  am  firmly  convinced  here  today,  had  it  not  been  for 
the  antitrust  case,  I  would  not  have  those  privileges. 

Our  case  had  a  favorable  impact  on  consumers  as  well.  My  fee 
for  an  OB  anesthetic  is  a  fiat  $360.  If  a  patient  has  an  OB  anes- 
thetic provided  by  an  anesthesiologist,  it  costs  $600  to  $900. 

The  AANA  opposes  the  provisions  in  H.R.  3600  which  would 
grant  an  antitrust  exemption  to  provider  groups  to  collectively  ne- 
gotiate with  regional  alliances  over  fee  schedules  to  be  paid  under 
fee-for-service  plans  for  several  reasons.  The  primary  one  is  that  it 
fails  to  provide  for  any  real  supervision  or  provider  conduct  during 
the  fee  setting  and  fee  negotiation  process.  Therefore,  members  of 
our  association,  having  less  negotiating  power  than  dominant  pro- 
vider groups,  risk  being  ignored  or  excluded. 

Like  physicians,  CRNA's  are  concerned  about  the  potential  power 
of  proposed  regional  alliances  and  health  plans.  However,  based  on 
experience,  members  of  my  profession  and  other  nonphysician  pro- 
viders are  equally  concerned  about  the  power  of  physicians.  Weak- 
ening the  antitrust  laws  will  weaken  the  ability  of  nonphysicians 
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to  compete  with  physicians.  It  will  also  weaken  a  patient's  ability 
to  choose. 

While  there  may  be  a  need  to  clarify  the  existing  antitrust  laws 
even  more  than  was  done  in  the  September  1993  Department  of 
Justice/FTC  antitrust  guidelines,  there  is  no  documented  need  to 
change  the  antitrust  laws.  Therefore,  the  AANA  opposes  any 
changes  in  the  current  antitrust  laws. 

Thank  you  for  this  opportunity,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  McGlothlen  follows:] 
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AANA 


AMERICAN  ASSOCIATION  OF  NURSE  ANESTHETISTS 

ANTITRUST  TESTIMONY 

HOUSE  JUDICIARY  COMMITTEE 

June  15,  1994 


The  American  Association  of  Nurse  Anesthetists  (AANA)  is  the  professional  association  that 
represents  over  26,000  certified  registered  nurse  anesthetists  (hereinafter  "CRNAs"),  which  is 
96  percent  of  the  nurse  anesthetists  in  the  United  Sutes.   The  AANA  appreciates  the 
opportunity  to  provide  testimony  regarding  our  opposition  to  any  weakening  of  the  current 
antitrust  laws.   We  believe  that  the  current  antitrust  laws  and  enforcement  are  crucial  to  protect 
competition  and  consumer  choice  in  tlie  health  care  system. 

INTRODUCTION 

In  the  administration  of  anesthesia.  CRNAs  perform  the  same  functions  as  physician 
anesthetists  (hereinafter  "anesthesiologists")  and  work  in  every  setting  in  which  anesthesia  is 
delivered:  traditional  hospital  surgical  suites  and  obstetrical  delivery  rooms;  the  offices  of 
dentists,  podiatrists,  ophthalmologists,  and  plastic  surgeons:  ambulatory  surgical  centers; 
health  maintenance  organizations:  preferred  provider  organizations;  and  U.S.  Public  Health 
Ser\ice.  Veterans  Administration,  and  military  medical  facilities.    Existing  studies  demonstrate 
that  the  quality  of  care  administered  to  patients  by  CRNAs  and  anesthesiologists  is  the  same. 
Anesthesia  outcomes  are  affected  by  such  factors  as  the  provider's  attention,  concentration, 
and  organization,  and  not  whether  the  provider  is  a  CRNA  or  an  anesthesiologist.   That  is  why 
the  Harvard  Medical  School  Standards  in  Anesthesia  focus  on  monitoring  the  patient;  the 
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standards  are  based  upon  data  that  indicate  that  anesthesia  incidents  are  usually  caused  by  lack 
of  attention  to  detail  and  insufficient  monitoring  of  the  patient. 

As  anesthesia  specialists,  CRNAs  administer  more  than  65  percent  of  the  26  million  anesthetics 
given  to  patients  in  the  United  Slates  each  year.   CRNAs  are  the  sole  anesthesia  providers  in 
85  percent  of  rural  hospitals,  enabling  these  medical  facilities  to  provide  obstetrical,  surgical. 
and  trauma  stabilization  services.   CRNAs  are  also  front  line  anesthesia  providers  in 
underser\'ed  urban  areas,  providing  services  for  major  trauma  cases,  for  example. 

While  many  CRNAs  practice  in  an  anesthesia  team  which  includes  anesthesiologists  and  other 
ancillary  support  staff.  CRNAs  also  practice  as  independent  providers.    Independent  CRNAs 
must  compete  with  anesthesiologists  in  the  marketplace.    For  this  reason,  CRNAs  have  found 
it  necessary  to  seek  the  protection  of  antitrust  laws  to  guard  their  ability  to  offer  competitive 
anesthesia  services  to  the  public.   In  light  of  the  power  and  influence  of  the  medical 
community,  weakening  of  the  antitrust  laws  would  have  a  negative  impact  on  the  ability  of 
CRNAs  to  compete  with  anesthesiologists. 

HISTORICALLY.  SOME  ANESTHESIOLOGISTS  HAVE  ATTEMPTED  TO 
ELI.MINATE  CRNAS  AS  CO.MPETITORS 

Before  the  end  of  the  nineteenth  century,  surgery  had  been  performed  only  when  death  was 
otherwise  certain.    By  f^e  end  of  the  nineteenth  century,  two  developments  -  the  discovery  and 
utilization  of  anesthesia  and  the  discovery  and  development  of  asepsis  -  resulted  in  an 
enormous  expansion  of  the  numbers  and  types  of  surgeries  performed.   Consequently,  hospital 
construction  flourished  as  the  need  grew  for  operating  rooms  to  accommodate  aseptic  surgery. 
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Simuilaneousiy,  demand  grew  tor  ancbihesia  specialists  to  locus  their  attention  on  the 
anesthesia  care  of  patients  while  a  pli\sician  pertbrnied  surgery. 

To  meet  their  ever  increasing  need  tor  dedicated  and  qualified  anesthetists,  physicians  turned 
increasingly  to  sisters  in  Catholic  hospitals.    Nursing  sisters,  as  well  as  other  registered  nurses 
t"rom  a  growing  number  ot"  nurse  training  programs,  practiced  anesthesia  with  wide  acceptance. 

World  War  I  accelerated  the  demand  tor  qualified  nurse  anesthetists.   The  U.S.  government 
called  on  all  available  resources  to  educate  nurses  who  uere  needed  to  provide  anesthesia  to 
wounded  troops.    Advances  made  in  anesthesia  administration  and  nurse  anesthesia  education 
during  the  war  contributed  to  the  nurse  anesthetists'  dominant  position  in  the  anesthesia 
services  field. 

Even  before  World  War  I.  houcvcr.  the  grouth  and  acceptance  of  the  nurse  anesthesia 
profession  and  its  training  programs  provoked  anticompetitive  reactions  from  anesthesiologists. 
In  1911.  ma  harbinger  of  future  anti-nurse  anesthetist  activity,  counsel  for  the  New  York 
State  Medical  Society  declared  that  the  administration  of  an  anesthetic  by  a  nurse  violated  the 
law  of  the  State  of  New  York.    The  follouing  year,  the  Ohio  State  Medical  Board  passed  a 
resolution  stating  that  only  registered  physicians  could  administer  anesthesia. 

Early  efforts  to  crush  the  nurse  anesthesia  profession  gained  momentum  as  anesthesiologists 
organized  in  their  opposition  to  nurse  anesthetists.    Ir  1915.  anesthesiologists  founded  the 
Interstate  .Association  of  Anesthetists  d.X.A).    in  1916.  the  lAA  successfully  petitioned  the 
Ohio  State  .Medical  Board  to  withdraw  recognition  o\  Cleveland's  Lakeside  Hospital  as  an 
acceptable  training  school  tor  nurses,  and  to  deny  recognition  of  its  graduates  as  registered 
nurses,  on  the  srounds  that  Lakeside's  use  of  nurse  anesthetists  violated  the  Ohio  Medical 
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Board  Acts.    Nurses  and  prominent  surgeons  alike  protested  the  board's  decision,  and 
succeeded  in  having  it  reversed. 

Similarly,  in  19i7.  the  Kentucky  State  Medical  Association,  with  prompting  from  organized 
anesthesiologists,  passed  a  resolution  prohibiting  members  from  employing  nurse  anesthetists 
or  referring  cases  to  hospitals  where  nurse  anesthetists  practiced.    In  a  test  lawsuit  brought  by  a 
nurse  anesthetist,  the  Kentucky  Court  of  Appeals  ultimately  rejected  the  proposition  that  the 
admmistration  of  anesthesia  by  a  nurse  directed  by  a  physician  constituted  the  unauthorized 
practice  of  medicine. 

In  1921,  another  anesthesiologist  group,  the  American  Association  of  Anesthetists,  commenced 
a  boycott  by  adopting  a  resolution  prohibiting  its  members  from  teaching  nurse  anesthetists. 
Anesthesiologists  also  moved  into  the  political  arena,  supporting  legislation  which  would 
prohibit  qualified  nurse  anesthetists  from  administering  anesthesia. 

Unlike  anesthesiologists,  the  American  College  of  Surgeons,  comprised  of  physicians  who 
utilized  anesthetists,  opposed  legislative  prohibitions  of  nurse-administered  anesthesia.    In  a 
1923  resolution,  they  opposed  all  legislative  enactments  which  would  prohibit  qualified  nurses 
from  administering  anesthesia. 

Surgeon  support  of  nurse  anesthetists,  however,  did  not  stop  the  anesthesiologists'  efforts  to 
keep  nurse  anesthetists  from  practicmg  their  profession.   In  1933.  the  anesthesia  section  of  the 
Los  Angeles  County  Medical  .Association,  along  with  two  individual  anesthesiologists,  brought 
a  lawsuit  against  a  nurse  anesthetist.    Notwithstanding  an  opinion  from  the  California  attorney 
general  that  super\  ised  nurse  anesthesia  was  not  the  practice  of  medicine,  the  physicians 
claimed  that  nurse  anesthetists'  administration  of  anesthesia  constituted  the  illegal  practice  of 
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medicine.    As  had  other  courts,  the  California  court  found  that  the  administration  of  anesthesia 
under  physician  direction  and  super\ision  was  not  the  practice  of  medicine. 

In  1937,  the  American  Society  of  Anesthesiologists  (ASA)  was  formed.   (The  American 
Association  of  Nurse  Anesthetists  had  been  founded  in  1931).    Immediately  after  its  inception. 
the  ASA  presented  a  master  plan  for  the  eventual  elimmation  of  nurse  anesthesia  to  the 
American  College  of  Surgeons.   Tiie  plan  specified  that  nurses  should  not  be  permitted  to 
continue  to  provide  anesthesia.    It  also  provided,  inter  alia,  that  a  provision  should  be  included 
m  the  Minimum  Standards  of  Hospitals  (the  forerunners  of  the  Joint  Commission  on 
Accreditation  of  Hospitals'  standards)  directing  that  the  department  of  anesthesia  in  each 
hospital  shall  be  under  the  direction  and  responsibility  of  a  well-trained  physician  anesthetist. 
The  plan  cautioned,  however,  "that  no  legislation  should  be  forced  until  physician  anesthetists 
;an  take  over  the  work  in  a  competent  way." 

World  War  II  increased  the  number  of  anesthesiologists.    After  the  war,  the  anesthesiologists. 
IS  thev  sought  to  establish  themselves  in  a  civilian  economy,  renewed  their  activities  against 
CRNAs.    Between  1946  and  194S.  the  .-XSA  launched  a  campaign  to  discredit  CRNAs  in  the 
yes  of  the  public.   The  campaign  was  successful  in  reducing  the  numbers  of  nurses  attending 
fiurse  anesthesia  training  programs.   The  campaign  was  halted  when  the  .American  Medical 
Association,  the  American  College  of  Surgeons,  and  the  Southern  Surgical  Society  e.xpressed 
heir  opposition  to  the  .-XSA's  negative  publicity,  and  expressed  their  support  of,  and  continued 
mention  to  utilize.  CRNAs. 

n  1947.  the  .\SA  adopted  an  "ethical  principle"  prohibiting  members  in  good  standing  from 
jarticipating  in  nurse  anesthesia  programs  and  from  employing  or  utilizing  CRNAs.    Measures 
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to  enforce  the  ethical  guidelines  included  the  threat  to  revoke  the  American  Board  of 
Anesthesiology  certificates  of  physicians  training  nurse  anesthetists. 

SUCCESSFUL  ANTITRUST  RELIEF  AGAINST  ANESTHESIOLOGISTS 

CRNAs  have  successfully  prosecuted  actions  against  anesthesiologists  for  antitrust  injury. 
Appellate  Courts  have  recognized  that  CRNAs  and  anesthesiologists  can  be  direct  competitors 
for  antitrust  purposes.  Bahn  v.  NMF.  Hospitals.  772  F.:2  1467.1471  (9th  Cir.1985).    For 
example,  in  OUz  v.  St.  Peter's  Communitv  Hospital.  861  F.22  1440  (5lh  Cir.1988),  plaintiff 
Oltz  sued  four  anesthesiologists  and  the  hospital  that  granted  three  anesthesiologists  an 
exclusive  contract  to  provide  anesthesia  services,  alleging  violations  of  section  1  of  the 
Sherman  Act.   The  anesthesiologists  settled  before  trial,  paying  Oltz  $462,500. 

In  affirming  the  district  court's  finding  that  the  hospital  joined  the  conspiracy  to  terminate 
Oltz's  billing  contract  with  the  hospital,  the  Ninth  Circuit  noted  that  the  anesthesiologists  had 
"pressured  the  hospital  at  St.  Peter's  to  eliminate  Oltz  as  a  direct  competitor."  The 
anesthesiologists  had  threatened  to  leave  St.  Peter's  unless  Oltz's  independent  billing  status 
was  terminated.    After  Oltz's  termination,  the  anesthesiologists  offered  him  a  salaried  position 
as  an  employee  in  their  association,  under  their  direction.    Oltz  refused.    With  Oltz  gone,  the 
anesthesiologists  annual  earnings  increased  by  forty  to  fifty  percent.   The  public  interest  in 
competition  was  vindicated  by  Oltz's  invocation  of  the  antitrust  laws. 

One  Appellate  Court  specifically  addressed  the  issue  of  whether  anesthesia  affects  interstate 
commerce,  a  prerequisite  to  relief  under  the  Sherman  Act.    In  Anesthesia  Advantage.  Inc.  v. 
Metz,  708  F.  Supp.  1 171 . 1 175  ( 10th  Cir.  1990).  four  nurse  anesthetists  in  the  Denver. 
Colorado  area  and  their  professional  corporation.  "The  Anesthesia  Advantage.  Inc."  (TAA), 
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brouahl  suit  in  June  of  1986  against  several  anesthesiologists  and  their  professional 
corporations,  as  well  as  Humana  Hospital  of  Aurora.     The  plaintiffs  alleged  violations  of 
section  1  of  the  Sherman  Act  in  that    1)  the  hospital  had  instituted  a  "call  schedule"  for 
anesthesiologists  and  that  the  hospital's  anesthesiology  staff  recommended  the  adoption  of 
juidelines  for  supervising  nurse  anesthetists:   2)   the  defendants  conspired  to  induce  another 
lospitai  to  reject  a  fee-for-ser\'ice  proposal  by  TAA  to  provide  out-patient  ambulatory  surgery 
inesthesia  on  pre-arranged  days:  and   3)   the  defendants  induced  a  third  hospital  to  reject 
TAA's  proposal  that  the  hospital  use  TAA  for  an  obstetric  epidural  anesthesia  program.    In 
\ugust  of  1986.  the  CRNAs  were  dismissed  from  Humana  Hospital.   The  plaintiffs  claimed 
hat  they  were  "illegally  squeezed  out  of  business  by  anesthesiologists  because  the  presence  of 
ZRNAs  forced  down  the  market  price  for  anesthesiologist  services". 

The  trial  court  granted  defendants'  motion  tor  summary  judgment  and  dismissed  the  CRNAs' 
laims  for  lack  of  subject  matter  jurisdiction,  concluding  that  they  had  failed  to  demonstrate  a 
ufficient  economic  connection  between  the  unlawtul  conduct  and  interstate  commerce.   The 
"enth  Circuit  Court  of  Appeals  found  that  the  CRNAs  had  made  an  adequate  showing  of 
urisdiction  at  the  summary  judgment  stage  by  alleging  that  one  or  more  of  the  defendants  had 
lut-of-state  shareholders:  that  defendants  purchased  equipment  and  supplies  from  out-of-state 
endors:  that  both  defendants  and  plaintiffs  received  reimbursement  from  out-of-state 
nsurance  companies:  and  that  both  defendants  and  plaintiffs  treated  out-of-state  patients, 
herefore.  the  Tenth  Circuit  Court  of  Appeals  reversed  the  judgment  of  the  district  court  and 
emanded  the  case  for  further  proceedings.    In  1991.  the  defendants  paid  the  CRNAs 
95.000  to  settle  the  case.    In  addition,  the  defendants  agreed  in  writing  that  they  would  not 
nterfere  in  the  future  with  the  CRNAs'  right  to  practice  anesthesia. 
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Relief  under  state  antitrust  laws  was  granted  in  State  of  Maine  v.  Anesthesia  Professional 
Association.  1984-2  Trade  Cas.  (CCH)  66.081  (Me.  Super.  Ct.  June  28,  1984).   The 
defendants  in  the  case,  the  Anesthesia  Professional  Association  (APA)  and  19  of  its  member 
anesthesiologists,  entered  into  a  consent  decree  with  the  State  of  Maine  resolving  certain  isst 
concerning  the  anesthesiologists'  practice  of  anesthesiology  in  Portland.  Maine  area  hospital; 
The  consent  decree  prevented  the  defendants  from  taking  key  employment  related  actions 
against  CRNAs.   The  relief  protecting  CRNAs  was  effective  because  the  consent  decree  also 
prohibited  the  AP.A  and  its  member  anesthesiologists  from  entering  into  an  exclusive  contrac 
with  any  hospital  for  the  provision  o\  anesthesia  ser\ices.   Thus,  the  APA  anesthesiologists 
could  not  monopolize  anesthesia  ser\ices  at  the  hospital  at  the  expense  of  CRNAs  (and  other 
competing  anesthesiologists). 

The  Federal  Trade  Commission  (FTC)  has  also  fashioned  effective  relief  to  remedy  the  ASA 
anticompetitive  activities.    In  re  American  Society  of  Anesthesiologists.  93  F.T.C.  101  (197' 
the  Commission  and  the  ASA  entered  into  a  consent  order  under  which  the  ASA  agreed  to  ei 
its  formal  restrictions  on  methods  of  anesthesiologist  compensation.    In  the  case,  the  .ASA's 
"ethical  guidelines"  prohibited  anesthesiologists  from  practicing  on  any  basis  other  than  fee- 
for-ser\ice.  i.e..  members  were  not  to  practice  as  salaried  employees  of  hospitals.   Id.  at  101 

The  Commission's  order  in  that  case,  inter  alia,  prohibited  the  ASA  for  a  10-year  period  froi 
making  any  statement  containing  an  official  ASA  position  that  related  to  anesthesiologists 
compensation  arrangements  unless  tne  statement  contained  and  was  not  inconsistent  with  the 
followins  lansuase: 
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It  is  the  official  policy  of  the  [ASA]  that  an  anesthesiologist  is  free  to 
choose  whatever  arrangement  he  prefers  for  compensation  ot  his 
professional  services.   The  Society  does  not  consider  the  arrangement 
so  chosen  to  he  a  matter  of  prol'essional  ethics. 

Id.  at  105  (emphasis  added). 

ANTITRUST  PROTECTION  IN  CURRENT  ANESTHESIA  .MARKETPLACE 

Current  economic  practices  in  the  field  of  anesthesia  do  not  reflect  the  normal  workings  of  the 
marketplace.    It  has  been  said  that  they  reflect  a  modern  version  of  mercantilism  in  which  the 
dinners  are  those  who  can  most  effectively  mfliience  the  rules  of  the  game,  not  those  who  can 
Tiost  efficiently  produce  the  goods  or  ser\ices.    A  successful  market  competitor  competes, 
ncreases  choices,  and  lowers  prices.    On  the  other  hand,  a  mercantilist  monopolizes,  restricts 
:hoices.  and  raises  prices. 

\ttcmpts  have  been  made  by  some  physicians  to  keep  CRNAs  from  freely  competing  in  the 
-narketplace  by  creating  barriers  to  practice.   Examples  of  barriers  to  practice  include,  but  are 
not  limited  to.  hospital  medical  staff  bylaws  which  deny  CRNAs  clinical  practice  privileges, 
ipecific  restrictions  on  clinical  practice  privileges  of  CRNAs,  promulgation  of  inaccurate 
nformation  about  a  surgeon's  liability  for  CRNAs.  and  the  formation  of  large  anesthesiologist 
groups.   Whether  specific  barriers  to  CRNA  practice  constitute  anticompetitive  behavior  under 
he  antitrust  laws  obviously  depend  on  the  facts  of  each  case.     However,  CRNAs  want  to 
•etain  the  ability  to  utilize  appropriately  the  current  antitrust  protections,  for  example. 
;onspiracies  in  restraint  of  trade,  conspiracies  to  price-fix.  attempts  to  monopolize,  threats  of 
)ovcott  or  actual  boycotts,  or  group  refusals  to  deal. 
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1.  Hospital  Medical  Staff  Bylaws  Which  Deny  CRN  As  Clinical  Practice  Privileges 

Some  physicians  have  created  hospital  medical  staff  bylaws  that  effectively  eliminate  the 
opportunity  for  independent  CRNA  practice.   In  one  such  case,  the  hospital,  upon 
recommendation  of  a  group  of  anesthesiologists  changed  its  bylaws  to  state  that  "nurse 
anesthetists  could  only  practice  in  the  institution  if  they  were  employees  of  the  physician 
anesthesiologists."   This  bylaw  effectively  restricts  an  independent  CRNA  from  applying  for 
medical  staff  clinical  practice  privileges.   Without  the  opportunity  to  obtain  medical  staff 
clinical  practice  privileges  at  a  hospital,  independent  CRNAs  do  not  have  the  ability  to 
administer  anesthesia  to  patients  in  that  facility.   Therefore,  they  would  have  to  become 
employees  of  an  anesthesiologist  group  or  some  other  entity  in  order  to  provide  anesthesia  in 
that  hospital.    When  CRNAs  are  employees  of  anesthesiologists,  though,  the  price  of  their 
anesthesia  ser\'ice  is  set  by  the  employer  at  what  would  probably  be  a  higher  rate  than  what  an 
independent  CRNA  would  charge  for  the  same  service.    As  a  result,  the  patients  at  that 
hospital  would  lose  their  competitive  choice. 

2.  Specific  Restrictions  on  Clinical  Practice  Privileges  of  CRNAs 

While  CRNAs  do  have  the  right  to  practice  in  many  institutions,  there  have  been  situations 
where  anesthesiologists,  through  the  medical  staff  structure,  have  restricted  the  scope  of 
practice  of  CRNAs.    If  their  scope  of  practice  is  limited,  then  CRNAs  cannot  compete  with  th 
"full  ser\ice"  anesthesiologists.    Restrictioi.:  on  scope  of  practice  have  included:   refusal  to 
srant  clinical  practice  privileges  for  regional  anesthesia,  insertion  of  invasive  monitoring  lines, 
and  postoperative  pain  management  of  patients.    Another  example  of  a  practice  limitation  is 
when  a  CRNA  is  only  allowed  to  monitor  an  obstetrical  patient  after  an  anesthesiologist  has 
administered  an  epidural  injection  (a  regional  anesthetic),  even  though  the  CRNA  is  legally 


115 


qualified  to  actually  administer  the  epidural  injection.    Other  CRNAs  experience  unnecessary 
limitations  on  which  types  of  patients  they  inay  treat.   These  restrictions  on  clinical  practice 
privileges  are  not  related  to  education  or  ability,  but  rather  to  the  desire  by  some  physicians  to 
control  the  scope  of  practice  of  their  competitors. 

3.      Promulgation  of  Iiinccuratc  Information  about  Surgeon's  Liability  for  CRNAs 

It  is  difficult  for  CRNAs  to  compete  in  the  market  when  anesthesiologists  use  inaccurate 
information  to  persuade  surgeons  not  to  utilize  CRNA  ser\'ices.    In  one  such  situation  in 
Southern  California,  an  anesthesiologist  sent  promotional  and  inarketing  letters  to  plastic 
surgeons,  ophthalmologists  and  other  physicians  stating  that  the  surgeons  had  increased 
liability  if  they  used  a  CRNA  rather  than  an  anesthesiologist.    It  is  important  to  understand  that 
typically  in  cosmetic  plastic  surgery,  the  patient  pays  for  the  procedures,  as  insurance  does  not 
cover  such  operations.    Plastic  surgeons,  recognizing  the  competitive  pricing  and  high  qualitv 
of  care  provided  by  CRNAs.  have  utilized  these  practitioners  for  many  years.    However, 
inaccurate  information  regarding  liability  of  the  surgeons  for  care  provided  by  CRNAs  could 
have  had  a  signitlcant  ad\ersc  mtlucncc  on  surgeons'  use  of  nurse  anesthetists.   The  California 
Association  of  Nurse  .Anesthetists  was  able  to  use  the  threat  of  antitrust  action  to  remedy  this 
situation. 

4.      Formation  of  Large  Anesthesiologist  Groups 

In  recent  months,  large  anesthesiology  groups  that  have  taken  over  anesthesia  services  in 
several  hospitals,  or  in  all  of  the  hospitals,  in  certain  major  metropolitan  areas.  In  those 
situations  where  the  anesthesiologist  group  has  an  exclusive  contract  that  prohibits  competitors 
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from  gaining  access  to  the  facility,  the  free  market  for  anesthesia  services  in  those  areas  is  a 
casualty.    Examples  of  two  current  situations  involving  exclusive  contracts  are  provided  below. 

The  first  exclusive  contract  situation  exists  in  Nashville,  Tennessee.    As  of  January  1.  1994, 
there  was  a  merger  of  two  anesthesiologist  groups  (Middle  Tennessee  Anesthesiology,  P.C. 
and  .Anesthesiology  Consultants  of  Nashville,  P.C),  which  both  served  metropolitan 
Nashville.  Tennessee  and  surrounding  Davidson  County.   The  new  group,  called  Anesthesia 
Medical  Group,  includes  60  of  the  !  1 1  non-teaching  anesthesiologists  serving  the  metropolitan 
Nashville  area.    Anesthesia  Medical  Group  employs  105  of  the  175  CRNAs  practicing  in  the 
same  area. 

In  the  Nashville  area  there  are  3.906  staffed  hospital  beds  distributed  among  12  hospitals. 
Anesthesia  Medical  Group  is  the  sole  anesthesia  provider  in  two  hospitals  comprising  one  third 
of  the  available  staffed  hospital  beds  in  Nashville.    In  a  third  hospital,  with  571  staffed  beds, 
the  group  does  not  have  an  exclusive  arrangement,  but  provides  approximately  65  percent  of 
the  anesthesia. 

Therefore.  .Anesthesia  Medical  Group  contains  approximately  54  percent  of  the  practicing 
anesthesiologists,  controls  60  percent  of  the  CRNAs  in  the  area,  and  has  exclusive  or 
nonexclusive  access  to  nearly  one  half  of  the  staffed  hospital  beds  in  the  area  they  serve.   No 
other  group  of  anesthesiologists  in  the  area  has  over  20  anesthesiologist  members. 

.Anesthesia  Medical  Group  because  of  its  size,  is  well  in  excess  of  the  September  15.  1993 
U.S.  Department  of  Justice  FTC  Statement  of  .Antitrust  Enforcement  Policy  in  the  Health  Care 
.Area  (hereinafter  "antitrust  guidelines"),  which  allow  a  safety  zone  for  physician  joint  ventures 
comprised  of  20  percent  or  tewer  of  the  physicians  practicing  in  the  relevant  geographic 
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market.   This  new  dominant  group  ot"  anesthesiologists  has  used  its  obvious  market  power  to 
lower  the  compensation  ot"  the  CRNAs  employed  by  one  of  the  two  merged  anesthesia  groups. 

The  group's  size  constitutes  an  effort  to  improve  its  bargaining  position  with  hospitals  and 
insurance  companies.    However,  such  large  concentrations  of  market  power  create 
anticompetitive  risks  and  may  constitute  a  violation  of  the  antitrust  laws. 

The  second  potential  exclusive  contract  situation  exists  in  Denison,  Texas.   Texoma  Medical 
Center,  Inc.  (TMC),  is  a  not-for-protlt  corporation  which  operates  a  hospital  in  Denison. 
Texas.    It  is  estimated  that  TMC  provides  medical  care  and  treatment  and  surgical  facilities  for 
approximately  95  percent  of  the  residents  of  Denison,  Texas.    TMC  has  approximately  15  to 
20  surgeons  on  staff  and  has  extended  clinical  privileges  to  four  anesthesiologists  and  four 
CRNAs. 

In  January  1994,  the  hospital  administrator  and  CEO  of  TMC,  announced  the  hospital's 
intention  to  enter  into  an  exclusive  provider  agreement  "with  a  single  source  for  all  anesthesia 
care  required  by  surgeons  and  patients  of  TMC."   In  conjunction  with  this  announcement,  he 
requested  that  certain  physicians  submit  a  proposal  to  the  hospital  for  an  exclusive  provider 
agreement.    No  request  for  proposal  was  made  to  any  of  the  CRNAs  at  the  hospital  with  staff 
privileges,  even  though  the  amount  charged  by  CRNAs  for  anesthesia  services  is  less  than  the 
amount  charged  by  anesthesiologists,  and  only  those  physicians  to  whom  the  request  for 
proposal  was  submitted  were  eligible  to  make  a  proposal.   CRNAs  will  be  allowed  to  continue 
providing  ser\ices  at  the  hospital  only  if  they  are  employed  by  the  exclusive  provider  group. 

Subsequent  to  the  request  for  proposal  made  by  TMC.  a  CRNA  with  suff  privileges  at  the 
hospital,  obtained  a  temporary  injunction  against  TMC,  prohibiting  TMC  from  interfering  with 
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his  staff  privileges.   This  temporary  injunction  was  based  upon  the  fact  that  TMC's  actions 
were  not  in  compliance  with  the  medical  staff  bylaws. 

At  or  about  the  same  time,  three  CRNAs  practicing  at  the  hospital  and  one  anesthesiologist 
practicing  at  the  hospital,  communicated  their  mtent  to  initiate  antitrust  proceedings  against  the 
hospital  in  the  event  TMC  chose  to  go  forward  with  its  exclusive  provider  agreement.    Upon 
receipt  of  that  notice,  the  hospital  administrator  advised  these  persons  that  the  hospital  was  no 
longer  pursuing  that  course  and  that  the  parties  would  be  notified  in  the  event  the  hospital 
decided  to  take  actions  which  would  be  harmful  to  them. 

AANA  OPPOSITION  TO  WEAKENING  EXISTING  ANTITRUST  LAWS 

1.      President  Clinton's  "Health  Security  Act"  Antitrust  Exemption  Provisions 

The  AANA  opposes  the  provisions  in  Section  1322(c)  of  President  Clinton's  "Health  Security 
Act"  (HR  3600/S  1757),  which  would  grant  an  antitrust  exemption  to  provider  groups  to 
collectively  negotiate  with  regional  alliances  over  fee  schedules  to  be  paid  under  fee-for- 
seI^•ice  plans.    Much  of  our  concern  arises  because,  unlike  the  present  judicial  tests  for  state 
action  and  Noer-Penningion  immunity.  Section  ! 322(c)  fails  to  provide  for  any  real 
super\ision  over  provider  conduct  during  the  fee-setting  and  fee-negotiation  process. 
Therefore,  members  of  our  association,  having  less  negotiating  power  than  dominant  provider 
groups,  risk  being  ignored  or  excluded  entirely  from  the  negotiation  process. 

In  addition,  we  are  concerned  that  the  Health  Security  Act  specifies  that  fee  schedules  are 
"state  regulated".    Therefore,  concerted  refusals  by  anesthesiologists  to  deal  with  CRNAs  who 
may  not  agree  to  practice  restrictions,  would  not  be  actionable  under  the  federal  antitrust  laws. 
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For  example,  a  tee  schedule  between  a  provider  group  and  an  alliance  that  reflected  a  policy 
not  to  engage  CRNAs  who  did  not  work  tor  anesthesiologists  would  not  involve  a  prohibited 
bovcott,  since  the  ret'usal  to  deal  with  independent  CRNAs  would  be  the  direct  result,  not  a 
collateral  result,  of  the  agreement,    it  concerted  refusals  to  deal  with  CRNAs  are  immunized 
from  antitrust  attack.  CRNA  independent  practice  is  threatened. 

2.      Hatch/Archer  Antitrust  Bills  (S  1658/HR  3486) 

The  AANA  also  opposes  the  "Health  Care  Antitrust  Improvements  Act  of  1993" 
(S  1658/HR  3486),  companion  bills  introduced  by  Senator  Orrin  Hatch  (R-UT)  and 
Representative  Bill  Archer  (R-TX)  respectively.    We  belie\e  that  there  is  no  documented  need 
to  expand  the  "sal'ety  zones"  created  in  the  September  15.  1993  U.S.  Department  of 
Justice/FTC  antitrust  guidelines. 

One  reason  for  our  opposition  is  that  the  bills  would  exempt  certain  activities  from  the  antitrust 
laws  if  the  conduct  falls  within  a  safe  harbor  detlned  by  the  legislation.    One  of  the  safe 
harbors  is  collective  acti\ities  related  to  the  provision  of  health  care  services  in  which  the 
number  of  each  type  of  provider  or  specialty  does  not  exceed  20  percent.    (S  1658  states  20 
percent,  while  HR  3486  states  25  percent). 

This  creates  a  statutory  antitrust  bar  in  situations  where  20  percent  of  the  anesthesiologists  in  a 
reli/.ant  geographic  market  come  togetlier  for  the  express  purpose  of  engaging  in 
anticompetitive  beha\ior.  such  as  attempts  to  boycott  CRNAs  or  conspiracies  to  price-fix. 
Let's  create  a  hypothetical  situation  where  there  are  50  anesthesiologists  in  a  relevant 
geographic  market  and  five  hospitals.    If  10  anesthesiologists  insisted  on  an  exclusive  contract 
with  one  hospital  and  refused  to  work  \uth  CRNAs.  they  would  fall  within  the  20  percent  safe 
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harbor.    If  the  same  10  anesthesiologists  mandated  to  that  one  hospital  that  they  would  only 
work  with  CRNAs  who  were  employed  by  their  anesthesiology  group,  they  would  fall  within 
the  20  percent  safe  harbor.   Taking  our  hypothetical  one  step  further,  each  of  the  five  hospitals 
could  have  10  anesthesiologists  and  fall  within  the  20  percent  safe  harbor.   The  10 
anesthesiologists  at  each  hospital  would  not  even  have  to  collude  with  each  other  to  create  an 
anticompetitive  copycat  effect.   This  means  that  if  the  10  anesthesiologists  at  one  hospital 
decided  to  collectively  negotiate  and  raise  their  fees,  the  10  anesthesiologists  at  each  of  the 
other  four  hospitals  could  take  note  of  that  fact  and  raise  their  fees  to  match.   This  type  of 
copycat  effect  would  increase  costs  to  the  consumer. 

Another  hypothetical  involving  the  20  percent  safe  harbor  would  be  a  situation  where 
anesthesiologists  could  act  collectively  for  the  express  purpose  of  keeping  managed  care 
entities  out  of  a  rural  area  because  managed  care  entities  often  utilize  cost-effective  CRNAs  to 
provide  anesthesia.   In  our  hypothetical,  a  small  town  of  25,000  may  have  one  hospital  and 
one  anesthesiologist  group,  which  consists  of  two  anesthesiologists.  Taken  alone,  the  two 
anesthesiologists  may  comprise  100  percent  of  the  anesthesiologists  in  that  small  town  and, 
therefore,  would  fall  outside  of  the  20  percent  safe  harbor.   However,  the  more  likely 
definition  of  the  relevant  geographic  market  for  the  small  town  would  be  one  that  includes  the 
hypothetical  city  of  100.000  within  15  miles  of  the  small  town.   That  city  has  three  hospitals 
and  10  anesthesiology  groups.    Each  of  the  10  anesthesiology  groups  consists  of  two 
anesthesiologists.   There  is  no  anesthesiology  group  that  has  more  than  20  percent  of  the 
relevant  market  and.  therefore,  each  anesthesiology  group  has  the  protection  of  the  20  percent 
safe  harbor.    If  the  two  anesthesiologists  at  the  small  town  hospital  are  added  to  the  20 
anesthesiologists  at  the  city  hospitals,  the  two  anesthesiologists  at  the  small  town  hospital  may 
now  be  eligible  for  protection  under  the  20  percent  safe  harbor.  This  could  empower  the  two 
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anesthesiologists  at  the  small  town  hospital  to  act  collectively  to  prevent  managed  care  entities, 
who  may  rather  utilize  CRNAs.  tVoni  moving  into  their  small  town. 

Currently  the  U.S.  Department  of  Justice  and  the  FTC  have  the  authority  to  evaluate  whether 
the  conduct  in  the  above  hypotheticals  tell  within  the  "extraordinary  circumstances"  exception 
to  the  20  percent  safety  zone  created  in  the  September  15.  1993  U.S.  Department  of 
Justice/FTC  antitrust  guidelines.    Under  the  Hatch/Archer  bills,  the  U.S.  Department  of 
Justice  and  FTC  would  have  no  discretion  to  review  these  cases  because  they  would  fall  within 
a  statutory  antitrust  safe  harbor. 

A  second  reason  for  our  opposition  (o  the  bills  is  they  create  another  safe  harbor  for  standard 
setting  and  enforcement  activities  by  medical  self-regulatory  entities,  such  as  the  ASA. 
Standard  setting  and  enforcement  activities  are  detmed  to  include  accreditation  of  practitioners, 
risk  management,  practice  guidelines,  and  peer  review  of  medical  professionals.   These 
provisions  would  immunize  the  .ASA  .Anesthesia  Care  Team  pronouncements  from  antitrust 
challenge.   The  ASA  Anesthesia  Care  Team  pronouncements  have  stated  that  ideally  all 
anesthesia  should  be  performed  by  an  anesthesiologist,  or  at  minimum  by  an  anesthesia  care 
teain  (CRNA  and  anesthesiologist  working  together).   The  .AANA  does  not  support  the  ASA 
Anesthesia  Care  Team  pronouncements  because  the  .\ANA  believes  that  CRNAs  are  fully 
qualified  to  work  alone  as  private  practitioners  and  should  not  be  restricted  to  working  only  as 
part  of  an  anesthesia  care  team.    CRNAs  should  have  the  right  to  engage  in  the  type  of 
anesthesia  practice  that  they  choose. 


'1'    A  third  reason  for  our  opposition  is  that  practice  guidelines  created  by  the  .ASA  would  be 
"    immune  from  antitrust  challenge.   These  practice  guidelines  could  be  used  to  restrict  CRNA 
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practice  by,  for  example,  requiring  that  only  anesthesiologists  could  provide  regional 
anesthesia  for  obstetrical  cases. 

CONCLUSION 

CRNAs  have  the  education  and  ability  to  compete  in  the  health  care  marketplace  due  to  the 
cost-effectiveness  and  quality  of  the  services  they  deliver.   However,  based  on  historical  and 
recent  experience  in  the  evolving  health  care  marketplace,  CRNAs  often  do  not  have  a  level 
playing  field  on  which  to  compete.   Even  with  the  protection  of  the  current  antitrust  laws, 
some  anesthesiologists  may  successfully  restrict  the  practice  of  CRNAs  or  actually  exclude 
CRNAs  from  hospitals.   Without  the  protection  of  the  current  antitrust  laws,  anesthesiologists 
may  successfully  eliminate  the  practice  of  their  competitors  -  CRNAs. 

The  current  antitrust  laws  are  intended  to  preserve  competition  and  promote  consumer  welfare. 
Expanding  antitrust  exemptions  beyond  what  current  law  permits  would  only  serve  to 
undermine  these  objectives  by  eliminating  competition,  limiting  consumer  choice,  and 
increasing  costs  to  consumers.   Therefore,  the  American  Association  of  Nurse  Anesthetists 
strongly  opposes  any  weakening  of  the  current  antitrust  laws. 


Thank  you  for  your  consideration  of  our  views. 
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Mr.  Brooks.  Thank  you  very  much. 

Having  traveled  with  those  anesthesia  people,  when  you  are 
going  to  go  under,  you  want  to  be  very,  very  careful  of  who  they 
are,  regardless  of  what  they  call  themselves.  If  there  is  any  over- 
kill, it  is  fatal.  It  doesn't  make  any  difference  what  the  doctor  does 
to  you  after  you  are  under.  If  you  don't  come  back,  it  doesn't  make 
any  difference.  You  have  got  to  be  very  careful  about  them.  I  ana- 
lyzed them  pretty  close.  Did  a  good  study  on  them  before  I  decided 
to  take  that  trip. 

Next,  we  have  Mr.  Alphonso  O'Neil-White,  the  vice  president  and 
general  counsel  for  Group  Health  Association  of  America.  His  group 
is  the  Nation's  largest  trade  association  representing  health  main- 
tenance organizations.  We  are  delighted  to  have  you  here. 

STATEMENT  OF  ALPHONSO  O'NEILWHITE,  VICE  PRESIDENT 
AND  GENERAL  COUNSEL,  GROUP  HEALTH  ASSOCIATION  OF 
AMERICA,  INC. 

Mr.  O'Neil-White.  Thank  you,  Mr.  Chairman.  As  you  men- 
tioned, GHAA  is  the  national  association  of  HMO's.  We  represent 
360  HMO's  nationwide.  They  provide  health  care  to  35  million 
Americans. 

The  HMO's  GHAA  represents  range  from  the  3,500-member 
Heart  of  America  Plan  in  Rugby,  ND,  to  the  6.6  million-member 
Kaiser  Foundation  Health  Plan  based  in  Oakland,  CA.  These  in- 
clude physician-owned  and  controlled  plans,  hospital/physician- 
owned  and  controlled  plans,  and  consumer-controlled  cooperatives. 

Today,  roughly  one  out  of  every  five  Americans  who  has  health 
insurance  is  enrolled  in  an  HMO.  GHAA  estimates  that  HMO  en- 
rollment will  exceed  50  million  by  the  end  of  1994. 

On  behalf  of  our  member  companies  and  their  enrollees,  we  ap- 
preciate the  opportunity  to  speak  to  you  today,  Mr.  Chairman. 
Today  we  will  discuss  issues  of  utmost  importance  to  health  care 
consumers  like  you  and  me,  of  importance  to  the  industry,  and  to 
the  future  of  health  care  reform. 

The  issue  is  whether  there  is  a  demonstrated  need  to  fundamen- 
tally change  the  current  antitrust  laws.  The  basic  purpose  of  anti- 
trust laws  and  antitrust  enforcement  in  the  health  care  industry  is 
to  promote  and  preserve  competition,  not  to  protect  individual  com- 
petitors or  to  provide  shelter  for  special  interest  groups. 

The  antitrust  laws  are  neutral  in  this  respect.  They  do  not  dis- 
criminate against  any  group  of  sellers  or  buyers,  but  apply  equally 
to  everyone.  Competition  promotes  consumer  choice,  cost  contain- 
ment, and  innovative  approaches  to  health  care  delivery  that  bene- 
fit consumers.  These  are  the  specific  goals  of  health  care  reform. 

No  amount  of  structural  reform  in  the  health  care  industry,  how- 
ever, will  succeed  if  providers  are  organized  into  tightly  knit  cartels 
that  reduce  output,  lower  quality,  increase  prices,  stifle  innovation, 
or  restrict  entry  to  communities.  Vigorous  and  sound  antitrust  en- 
forcement is  the  best  mechanism  for  preventing  price  fixing,  boy- 
cotts, and  anticompetitive  mergers  or  joint  ventures  that  inevitably 
lead  to  higher  prices  for  consumers  or  exclude  competitors  from  a 
dynamic  and  rapidly  changing  marketplace. 
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Thus,  antitrust  enforcement  is  essential  to  achieve  many  of  the 
fundamental  goals  of  health  care  reform.  Today's  health  care  mar- 
ketplace demonstrates  that  existing  antitrust  laws  promote  pro- 
competitive  collaboration  by  providers. 

The  fact  is  the  existing  antitrust  laws  have  benefited  health  care 
consumers  by  removing  obstacles  to  the  formation  and  expansion 
of  HMO's  as  an  alternative  to  fee-for- service  medicine.  In  fact,  they 
have  also  facilitated  physician  controlled  networks  and  other  inte- 
grated delivery  systems. 

Based  on  a  GHAA  survey,  almost  4  million  Americans  receive 
care  through  HMO's  that  are  owned  and  controlled  by  either  physi- 
cians, physician  hospital  ventures,  or  hospitals.  If  you  also  include 
HMO's  that  have  significant  physician  involvement  in  their  oper- 
ations, that  enrollment  jumps  to  over  10  million. 

Unfortunately,  legislation  being  proposed  for  consideration  by  the 
Congress  would  protect  some  types  of  anticompetitive  activity  that 
would  directly  threaten  the  viability  of  HMO's  and  other  alter- 
natives for  fee-for-service  medicine.  This  includes  section  1322(c)  of 
the  Health  Security  Act  as  well  as  proposals  in  House  bill  3486  and 
Senate  bill  1658. 

GHAA  opposes  any  policy  or  legislation  that  would  protect  such 
anticompetitive  activity.  Some  of  the  proposals  would  create  broad 
antitrust  exemptions  that  go  far  beyond  excessing  antitrust  law 
without  any  empirical  data  to  justify  the  need  for  sanctioning  such 
activities. 

In  fact,  the  legislation  would  likely  undermine  the  consumer  pro- 
tections the  current  antitrust  laws  are  intended  to  provide,  protec- 
tions that  have  also  enabled  integrated  health  care  delivery  sys- 
tems to  flourish  while  retaining  fee-for-service  medicine  as  a  real 
and  effective  option. 

And  at  least  one  proposed  exemption  for  physician  networks 
would  effectively  overrule  75  years  of  Supreme  Court  precedent  de- 
claring collective  negotiations  by  unintegrated  competitors  to  be  il- 
legal. There  is  no  reason  to  believe  that  this  kind  of  activity  will 
lead  to  lower  prices  for  consumers  in  a  reformed  environment. 

Antitrust  enforcement  has  played  a  significant  role  in  keeping 
markets  open  to  HMO's  by  stopping  conspiracies  to  boycott  or  fix 
prices  or  by  preventing  the  unlawful  use  of  market  power  by  pro- 
vider groups  to  exclude  HMO's  and  managed  care  plans  from  the 
health  care  markets.  We  expect  antitrust  enforcement  to  continue 
to  play  a  critical  role  as  HMO's  enter  new  communities. 

This  will  be  particularly  critical  in  small-town  America  where 
HMO's  face  many  difficult  challenges,  because  rural  Americans 
often  live  far  away  from  providers  and  major  medical  centers.  HMO 
providers,  however,  have  treated  the  challenges  in  rural  America 
as  opportunities  rather  than  obstacles.  Examples  abound  that  dem- 
onstrate a  number  of  innovations  in  rural  health  care  delivery  sys- 
tems have  been  implemented  successfully  within  the  framework  of 
current  antitrust  laws. 

We  urge  this  committee  to  consider  the  essential  role  that  the 
antitrust  laws  have  played  in  the  historical  development  of  man- 
aged care  as  a  viable  alternative  to  fee-for-service  medicine  and  to 
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recognize  that  the  future  of  similar  innovations  in  health  care  de- 
livery in  urban  and  rural  America  will  depend  in  large  part  on  the 
continued  role  of  sound,  vigorous  antitrust  enforcement. 

GHAA  wishes  to  thank  the  committee  and  the  chairman  for  this 
opportunity  to  express  its  views  on  this  very  important  issue.  We 
reaffirm  our  commitment  to  work  with  this  committee  and  other 
Members  of  Congress  as  the  health  care  reform  debate  proceeds. 

Mr.  Chairman,  we  ask  that  our  written  statement  be  submitted 
for  the  record. 

Mr.  Brooks.  Without  objection,  so  ordered. 

[The  prepared  statement  of  Mr.  O'Neil- White  follows:] 
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Statement  of  Alphonso  0*Neil- White,  Vice  President  and 
General  Counsel,  Group  Health  Association  Of  America,  Inc. 


Good  morning  Mr.  Chainnan  and  Members  of  the  Committee.  My  name  is  AJphanso 
O'NeiJ-White,  and  I  am  the  Vice  President  and  Genual  Counsel  of  Group  Health  Association 
of  America  (GHAA).  GHAA  is  the  national  association  of  health  maintenance  organizations 
(HMOs)  that  represents  360  HMOs  and  whose  members  account  for  about  80  percent  of  total 
HMO  enrollment  nationwide.  On  behalf  of  our  members  and  their  cnrollees.  we  appreciate  your 
invitation  to  testify  today. 

COMPETITION  IS  rRTTTrAT,  TO  HEALTH  CARE  REFORM 

The  HMO  industry  has  been  on  the  cutting  edge  of  health  care  refonn  for  more  than  50 
years.  HMOs  and  other  managed  care  plans  offer  comprehensive  services  to  enrolled  members 
on  a  prepaid,  rather  than  on  a  fee-for-service,  basis. 

HMOs  are  health  care  systems  that  deliver  that  care  through  highly  qualified  health  care 
professionals.  Their  primary  goals  are  keeping  their  members  well  and  providing  first  rate 
health  care.  Consumers  consistently  give  HMOs  positive  reviews,  which  are  reflected  in  high 
enrollment  renewal  rates.  In  faa,  I^f  O  enrollment  has  quadrupled  during  the  past  decade  alone 
based  almost  entirely  on  consumer  choice.  Today,  roughly  one  out  of  every  five  Americans  who 
have  health  insurance  are  enrolled  in  HMOs,  and  GHAA  estimates  that  HMO  enrollment  will 
exceed  50  million  people  by  the  end  of  1994.  The  vast  majority  of  these  HMO  members  selected 
their  plans  in  an  environment  of  choice  —  they  chose  to  be  our  memben.  (See  Attachment  A) 

HMOs  organize  the  delivery  of  comprehensive  health  care  services  in  a  way  that  makes 
a  great  deal  of  sense  to  many  Americans.  The  benefit  packages  we  offer  tend  to  be  significantly 
broader  and  more  complete  than  those  offered  by  indemnity  insurers.  Out-of-pocket  costs  are 
invariably  lower.  The  collective  experience  of  the  managed  care  industry  is  a  substantial  pan  of 
the  bluepnnt  for  many  of  the  health  care  reform  bills  currently  under  consideration  in  Congress. 

The  topic  of  this  hearing  today  is  important  to  consumers,  our  industry,  and  to  the  future 
of  health  care  reform.  The  basic  purpose  of  the  antitrust  laws  and  antitrust  enforcement  in  the 
health  care  industry  is  to  promote  and  preserve  competition  for  the  benefit  of  consumers,  not 
individual  competitors.  The  antitrust  laws  are  neutral  in  this  respect.  They  do  not  favor  or 
discriminate  ^igainst  any  group  of  sellers  or  buyers;  they  apply  equally  to  everyone.  The 
antitrust  laws  and  antitrust  enforcement  have  played  an  historic  and  special  role  in  the 
development  of  managed  care  as  an  alternative  to  fee-for-service  medicine  for  consumers.  We 
agree  with  Assistant  Attorney  General  Bingaman's  statement  in  her  recent  letter  to  Chairman 
Brooks  that  some  of  the  proposed  legislative  provisions  we  are  discussing  here  m.-<v  protect 
anticompetitive  conduct  that  significantly  harms  consumers.* 

Antitrust  enforcement  was  direalv  responsible  for  enabling  the  first  HMO-type  plan  to 
form  more  than  50  years  ago.  In  1941 ,  the  Supreme  Court  upheld  a  criminal  antitrust  conviaion 
of  the  American  Medical  Association  and  the  Medical  Society  of  the  District  of  Columbia  for 
conspiring  to  obstruct  the  operation  of  Group  Health  Association,  an  eariy  HMO-type  plan  here 
in  Washington.  D.C  In  that  case,  the  associations  initiated  disciplinary  aaions  against  Group 
Health  Association  staff  physicians,  imposed  sanaions  against  doaon  who  consulted  with  Group 
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Health  Association  physicians,  and  took  various  actions  against  hospitals  that  granted  privileges 
to  Group  Health  Association  doctors  —  all  in  an  effort  to  prevent  GHA  from  providing  an 
alternative  to  fee-for-service  practice.  Unfortunately,  a  great  deal  of  similar  activity  still  occurs 
today.  ^ 

Antitrust  laws  continue  to  benefit  health  care  consumers  by  removing  obstacles  to  the 
formation  and  expansion  of  HMOs  as  alternatives  to  fee-for-service  medicine.  For  example, 
challenges  have  been  brought  against  professional  society  ethical  rules  and  "self-regulation"  that 
prohibited  contracting  with  managed  care  plans,*  denials  of  hospital  privileges  to  doctors 
affiliated  with  HMOs,'  restraints  by  dominant  fee-for-service  payors  on  physicians  affiliating 
with  HMOs,*  and  combinations  among  providers  to  force  higher  reimbursements.'  The 
enforcement  agencies  have  also  challenged  conspiracies  to  obstnict  utilization  review  programs,' 
and  boycotts  and  other  conspiracies  to  maintain  prices  or  force  increases  in  reimbursements.' 

Competition  has  enabled  managed  care  plans  and  other  new  forms  of  health  care  delivery 
systems  to  provide  all  consumers  with  high-quality  care  through  alternatives  to  traditional  fee- 
for-service  practice.  Competition  between  health  plans,  for  instance,  has  encouraged  innovation, 
enhanced  quality,  and  increased  efficiency  in  health  care  delivery.  Similarly,  greater  use  of 
selective  contracting  and  competitive  bidding  has  generated  efficiencies  and  improved  quality, 
as  providers  have  vied  to  demonstrate  the  value  and  dependability  of  their  services. 

Today's  health  care  marketplace  demonstrates  that  existing  antitnist  laws  promote 
procompetitive  collaboration  by  providers.  For  example,  a  recently  released  study  of  the 
American  Medical  Association  reports  that  33  percent  of  physicians  are  involved  in  medical 
group  practices,  compared  with  18  percent  in  the  1960s. '°  Joint  ventures  among  hospitals  to 
purchase,  operate  or  market  high-technology  medical  equipment  have  never  been  challenged  by 
federal  enforcement  agencies.  Nor  have  the  agencies  challenged  joint  purchasing  arrangements 
among  hospitals  for  services  such  as  laundry  and  data  processing. 

In  addition,  most  hospital  mergers  are  procompetitive  or  competitively  neutral,  a  fact 
demonstrated  by  the  very  few  challenges  to  the  hundreds  of  hospital  mergers  that  have  occurred 
over  the  past  decade.  The  Department  of  Health  and  Human  Services  reached  the  same 
conclusion  after  a  three  year  study  to  detennine  if  the  antitrust  laws  were  "chilling"  hospital 
mergers.  The  study  concluded  that  (1)  there  was  no  empirical  evidence  to  support  this  assertion; 
(2)  the  enforcement  agencies  had  made  and  are  continuing  to  make  a  significant  effort  to  educate 
the  health  care  industry  about  their  enforcement  policies;  (3)  antitrust  enforcement  policies  do 
not  conflict  with  HHS's  policies;  and  (4)  it  is  not  necessary  or  appropriate  on  the  basis  of 
current  enforcement  policies  to  support  legislation  that  would  exempt  hospital  mergers  from 
scrutiny  under  the  antitrust  laws." 

No  amount  of  structural  reform  in  the  health  care  industry  will  succeed  if  providers  are 
organized  into  tightly  knit  cartels  that  reduce  output,  increase  prices,  stifie  innovation  or  restrict 
entry.  Sound  antitnist  enforcement  is  the  best  mechanism  for  preventing  price  fixing,  boycotts, 
market  allocation  schemes  and  anticompetitive  mergers  or  joint  ventures  that  can  lead  to  higher 
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prices  for  consumers  or  exclude  competitors  from  a  dynamic  and  rapidly  changing  marketplace. 
Thus,  antitrust  enforcement  is  essential  to  achieve  many  of  the  fundamental  goals  of  health  care 
reform. 

Unfortunately,  legislation  being  considered  by  Congress  would  protect  some  of  these 
types  of  anticompetitive  activity  and  threaten  the  viability  of  HMOs  and  other  alternatives  to  fee- 
for-service  medicine.  GHAA  is  particularly  troubled  by  legislative  proposals  that  create  broad 
antitrust  exemptions  that  go  well  beyond  existing  antitrust  law.  The  wholesale  exemptions  they 
establish  are  completely  unjustified. 

SOUND  ANTITRUST  ENFORCEMENT 
WILL  HELP  RURAL  AMERICANS 

Antitrust  enforcement  has  played  a  significant  role  in  keeping  markets  open  to  HMOs  by 
stopping  conspiracies  to  boycott  or  fix  prices,  or  by  preventing  the  unlawful  use  of  market  power 
by  provider  groups  to  exclude  HMOs  from  health  care  markets.  We  expect  antitmst 
enforcement  to  continue  to  play  a  critical  role  as  HMOs  enter  new  communities.  This  will  be 
particularly  true  in  rural  settings,  where  HMOs  face  many  difficult  challenges  because  rural 
Americans  often  live  far  away  from  providers  and  major  medical  centers.  Rural  populations  are 
generally  older  and  have  lower  incomes  than  their  urban  counterparts;  their  demand  for  medical 
services  is  high  while  access  to  providers  is  more  limited. 

HMO  providers,  however,  have  treated  the  challenges  in  rural  America  as  opportunities 
rather  than  obstacles.  In  1990,  301  HMOs  served  both  urban  and  rural  counties  and  15  more 
served  only  rural  counties.  Some  HMOs  are  expanding  into  these  areas  by  using  a  "hub  and 
spoke"  approach,  establishing  their  own  clinics  or  contracting  with  independent  physicians  and 
hospitals  in  small  communities  so  that  members  can  obtain  primary  and  secondary  care  from 
local  providers.  Specialized  care  and  a  wider  range  of  physicians  and  therapists  are  available 
in  the  "hub"  location.  Other  established  HMOs  have  provided  the  start-up  capital  to  finance  new 
clinics,  and  have  recruited  providers  to  staff  the  clinics.  Often,  HMOs  contract  with  visiting 
specialists  or  use  staff  from  other  facilities  to  provide  back-up  services  for  local  physicians. 
Some  examples  of  HMOs  that  successfully  serve  rural  areas  include: 

"Heart  of  America"  HMO  in  Rugby,  North  Dakota  is  in  an  area  surrounded  by  farms  of 
6,000  to  8,000  acres  where  many  families  live  miles  away  from  their  nearest  neighbors. 
The  region's  reliance  on  farming,  ranching  and  small  business  is  reflected  in  the  fact  that 
almost  half  of  Heart  of  America's  3,500  members  enroll  as  individuals.  Heart  of 
America  provides  health  services  through  a  contract  with  Rugby's  Johnson  C'inic,  a 
facility  that  operates  four  satellite  clinics  throughout  the  area.  To  meet  the  health  care 
nee^s  of  its  members  without  hiring  excess  staff,  the  HMO  uses  a  wide  array  of  medical 
providers:  physician  assistants  offer  many  primary  care  services;  internists  and  a  surgeon 
serve  on  staff;  University  of  North  Dakota  medical  students  do  rotations  at  the  facility; 
and  Heart  of  America  contracts  with  specialists  on  a  part-time  basis. 
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"Community  Health  Plan"  (CHP)  is  based  in  Albany,  New  York,  but  26  percent  of  its 
325,000  members  live  in  rural  areas  of  New  York,  Vermont  and  Massachusetts.  Because 
of  its  strength  in  urban  and  suburban  areas,  CHP  has  ade<]uate  capital  and  other  resources 
to  support  expansion  into  underserved  rural  areas.  It  often  moves  into  a  community  at 
the  request  of  local  residents,  contracting  with  local  physicians  or  bringing  them  onto 
CHP's  staff.  CHP  was  invited  to  Hoosick  Falls,  for  example,  when  the  town's  only 
physician  began  thinking  about  retirement.  In  addition  to  that  doctor,  who  continues  to 
practice,  Hoosick  Falls  now  has  a  CHP  health  center  staffed  with  the  equivalent  of  3  1/2 
physicians  and  a  physician's  assistant. 

"Scott  and  White  Health  Plan"  ("the  Plan")  is  a  group  model  HMO  serving  100,000 
members  in  20  central  Texas  counties.  A  nonprofit,  physician-controlled  HMO,  the  Plan 
provides  health  care  to  many  rural  communities  within  a  90  mile  radius  of  Temple, 
Texas.  Thirteen  satellite  clinics  provide  primary  care  to  the  Plan's  members  living  in 
communities  with  as  few  as  25  residents.  The  Scott  and  White  organization  also  includes 
the  350-bed  Scott  and  White  Memorial  Hospital  and  450  salaried  physicians  of  the  Scott 
and  White  Clinic.  This  structure  allows  the  Plan's  members  to  obtain  most  medical 
services  close  to  home,  while  ensuring  them  access  to  larger  medical  centers  when  they 
need  more  specialized  or  higher  technology  care. 

"Lx)velace  Health  Systems"  is  based  in  Albuquerque,  New  Mexico  but  it  is  expanding 
into  rural  areas  of  the  state.  This  142,000  member  HMO  has  established  a  24-hour,  toll- 
free  "hotline"  that  is  available  statewide.  Each  day  about  200  callers  speak  with 
registered  nurses  who  provide  health  care  advice,  infonnation  about  community  services, 
and  direct  tie-ins  to  state  police  and  emergency  response  services.  AU  Lx)velace 
providers  are  linked  by  a  common  data  base  that  makes  patient  information  available  at 
all  sites,  and  on-line  transmission  of  electrocardiograms  and  X-rays  enables  specialists 
to  interpret  test  results  for  rural  primary  care  physicians.  Lx)velace  also  has  a  rural 
"immunization  van."  a  cooperative  project  of  the  HMO,  the  state  health  depanment,  and 
New  Mexico's  First  Lady.  The  van  visits  schools  and  churches  in  more  than  20  small 
communities  to  provide  immunizations  in  areas  where  there  are  no  health  care  facilities. 

"Healthsource  Maine",  a  federally  qualified  HMO  owned  and  operated  by  Healthsource, 
Inc.,  is  based  in  Freepon,  Maine.  Healthsource  Maine  enrolls  53,500  members  and 
serves  the  entire  state  of  Maine.  From  1988-1993,  Healthsource  Maine  was  involved  in 
an  alliance  with  the  Robert  Wood  Johnson  Foundation  and  the  State  of  Maine  in  the 
MaineCare  Demonstration  Project,  a  public/private  collaborative  model  to  extend  health 
insurance  coverage  to  uninsured  small  businesses  and  the  self  employed  in  rural  Maine. 
Sponsored  and  administered  by  the  Department  of  Health  Services,  MaineCare  was  a 
successful  four-year  pilot  program  offering  comprehensive  coverage  through  a  contractual 
arrangement  with  Healthsource  Maine.  Through  a  combination  of  premium  subsidies, 
careful  benefit  design,  active  utilization  review  and  sophisticated  pricing  arrangements 
with  providers,  MaineCare  succeeded  in  providing  high-quality  care  and  containing  health 
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care  costs.     MaineCare  appealed  to  the  targeted  population  through  cooperation  of 
employees,  employers,  hospitals,  physicians  and  the  state  government. 

These  and  many  other  innovations  in  rural  health  care  delivery  have  been  implemented 
within  the  framework  of  current  antitrust  laws.  In  other  words,  cost-effective,  efficient  and 
procompetitive  arrangements  are  occurring. 

GHAA  recognizes  the  health  care  needs  of  rural  America  for  new  services  delivery 
systems,  new  providers,  and  new  investment.  You  will  note,  however,  that  for  these  efforts  to 
be  successful,  it  is  necessary  to  bring  together  many  types  of  non-physician  providers.  Collusion 
by  competitors  works  to  freeze  in  place  the  status  quo  and  often  prevents  new  entrants  into  the 
market  —  an  outcome  no  one  desires. 

For  example,  over  the  past  decades,  there  have  been  many  efforts  by  provider  groups  to 
prevent  non-allied  providers  such  as  nurse-midwives  from  participating  in  various  health  care 
delivery  systems.  Rural  communities  need  both  to  expand  their  current  effective  utilization  of 
non-physician  providers,  and  to  attract  and  retain  greater  numbers  of  physicians. 

Sound  antitrust  enforcement  has  broken  down  many  of  these  barriers.  The  future  success 
of  these  efforts,  however,  will  be  undermined  if  anticompetitive  activities  among  health  care 
providers  are  allowed  to  obstruct  the  ability  of  HMOs  and  other  managed  care  plans  to  contract 
selectively  with  providers,  or  to  hinder  plans'  cost  containment  efforts  and  quality  assurance 
objectives. 

HEALTH  CARE  POLICY  STATEMENTS 

In  the  past,  GHAA  has  supported  the  enforcement  agencies'  efforts  to  clarify  their 
enforcement  policies  and  intentions.  This  need  for  knowledge  and  greater  understanding  has  been 
particularly  important  for  our  rural  members  who  often  cannot  achieve  efficiencies  that  their 
urban  counteqsarts  enjoy  without  mergers  or  joint  ventures,  but  may  be  uncertain  about  activities 
that  are  permissible  under  current  law.  Thus,  we  were  pleased  when  the  Department  of  Justice 
and  Federal  Trade  Commission  jointly  announced  antitrust  Health  Care  Policy  Statements  last 
September,'-  which,  along  with  their  many  public  speeches  and  statements,  have  given  our 
members  and,  we  believe,  all  providers,  a  clearer  understanding  of  current  enforcement  policies 
and  the  kinds  of  activities  they  can  safely  undertake.'' 

From  our  perspective,  the  Policy  Statements  are  unusual  for  at  least  three  reasons.  First, 
they  are  industry  specific,  offering  health  care  providers  guidance  tailored  to  their  unique 
circumstances  and  concerns.  Second,  they  create  "safety  zones"  that  assure  providers  that  they 
will  not  be  prosecuted  for  a  wide  range  of  activities,  absent  "extraordinary  circumstances."  This 
is  particularly  beneficial  to  rural  providers  who  might  otherwise  be  hesitant  to  engage  in  joint 
ventures  that  produce  efficiencies  or  new  seivices  because  of  their  uncertainty  about  the  antitrust 
laws.  For  example,  the  hospital  merger  safety  zone  is  specifically  targeted  to  small,  rural 
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hospitals  that  are  unlikely  to  achieve  the  cost-saving  efficiencies  that  larger  hospitals  enjoy 
without  merging. 

Tliird,  the  Policy  Statements  for  the  first  time  commit  the  enforcement  agencies  to 
respond  to  requests  from  the  health  care  community  for  business  reviews  or  advisory  opinions 
on  prospective  transactions  in  90  days  regarding  any  matter  addressed  in  the  Policy  Statements, 
except  requests  relating  to  hospital  mergers  that  are  outside  the  safety  zones.  Thus,  even  if 
providers  remain  uncertain  about  whether  their  proposed  activities  fall  within  the  safety  zones, 
they  are  guaranteed  an  answer  from  the  agencies  in  less  than  three  months.'* 

These  Policy  Statements  are  also  important  for  another  reason.  They  not  only  help 
remove  enforcement  uncertainty,  but  they  have  opened  an  important  dialogue  with  the  industry 
that  must  continue.  This  dialogue  and  the  enforcement  agencies'  commitment  to  issue  additional 
policy  statements  when  needed  will  enhance  the  responsiveness  of  all  concerned  to  the  realities 
of  a  changing  marketplace. 

LEGISLATrVT  EXEMPTIONS 

GHAA  opposes  any  policy  or  legislation  that  would  make  it  harder  to  challenge 
anticompetitive  combinations  or  agreements  among  local  health  care  providers,  whether 
organized  informally  or  through  cartels,  joint  ventures,  networks,  associations  or  mergers.  If 
H.R.  3486,  and  similar  provisions  in  S.  1658  and  S.  1770,  are  enacted,  the  ability  of 
enforcement  agencies  to  be  responsive  and  flexible  will  be  seriously  threatened.  These  bills  raise 
precisely  these  possibilities;  they  would  create  broad  antitrust  exemptions  that  go  far  beyond 
existing  antitrust  law  without  any  empirical  data  to  justify  the  need  for  sanctioning  such 
potentially  anticompetitive  activities.  In  fact,  the  legislation  would  likely  undermine  the  consumer 
protections  the  current  antitrust  laws  are  intended  to  provide  protections  that  have  also  enabled 
integrated  health  care  delivery  systems  to  flourish  as  innovative,  cost-effective  alternatives  to  fee- 
for-service  medicine. 

In  short,  GHAA  opposes  any  legislation  of  this  type  because  (a)  the  antitrust  laws  have 
not  impeded  procompetitive  mergers  or  joint  ventures;  (b)  the  legislative  provisions  would 
sanction  anticompetitive  activities;  (c)  statutory  exemptions  are  inflexible  and  unresponsive  to 
changes  in  a  rapidly  changing  health  care  marketplace;  and  (d)  some  exemptions  would  require 
expensive,  regulatory  bureaucracies  to  implement  them.  The  Health  Care  Policy  Statements 
issued  by  the  enforcement  agencies  do  not  have  these  problems.  Our  analysis  of  the  legislative 
provisions  in  H.R.  3486,  S.  1658  and  S.  1770  ("the  legislation")  illustrates  these  concerns." 

PHYSICIAN  NETWORK  rMVaTSTTY  WOULD  INCLUDE  ALL  PROVTOERS 

H.R.  3486  would  exempt  physician  networks  of  25  percent  or  less  of  the  physicians  in 
each  specialty  who  practice  in  various  geographical  markets,  and  extends  this  immunity  to  all 
providers.'*  Significantly,  the  Policy  Statement  on  physician  networks  limits  the  size  of  these 
networks  to  20  percent  of  the  physicians  in  each  specialty  in  a  geographic  market  and  require 
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joint  venture  participants  to  share  substantial  financial  risk  of  profit  and  loss.  The  safe  harbor 
in  the  proposed  legislation,  however,  would  cover  much  more  than  joint  ventures.  It  would 
effectively  immunize  price  fixing  among  competing  providers  based  solely  on  their  market  share 
without  any  consideration  of  whether  the  joint  venture  has  a  procompetitive  purpose,  would  raise 
prices  above  competitive  levels  or  prevent  the  formation  of  other  joint  ventures."  The  safe 
harbor  in  the  proposed  legislation  would  also  have  the  effect  of  overruling  75  years  of  Supreme 
Court  precedent  which  has  declared  such  activity  by  unintegrated  competitors  to  be  per  se 
illegal." 

The  harm  to  consumers  and  managed  care  plans  from  such  an  exemption  cannot  be 
underestimated.  In  short,  it  is  a  license  for  25  percent  of  the  competitors  in  a  market  to  fix 
prices,  boycott  or  divide  the  market.  Such  illegal  joint  ventures  would  become  common  where 
they  involved  less  than  25  percent  of  the  market,  and  would  directly  impede  the  ability  of 
managed  care  plans  to  contain  costs  and  enter  new  markets.  One  could  envision  the  possibility 
of  four  cartels  existing  in  a  market  to  negotiate  with  HMOs  and  other  payers.  The  impact  from 
such  anticompetitive  activities  would  be  exacerbated  in  small  communities.  HMOs  would  have 
great  difficulty  contracting  with  providers  without  facing  boycott  threats  or  price-fixing 
conspiracies.  The  legislation  appears  to  respond  to  the  perception  among  doctors  that  they 
cannot  compete  on  an  equal  footing  with  insurance  companies  under  the  antitnist  laws.  There 
is  no  question,  however,  that  physicians  can  establish  and  operate  plans  that  are  directly 
competitive  with  insurance  companies  and,  in  fact,  are  doing  so."  In  short,  there  is  no  reason 
to  believe  or  evidence  to  support  the  claim  that  allowing  competing  providers  to  collectively 
bargain  or  negotiate  with  purchasers  leads  to  lower  costs  and  better  services  for  consumers.-" 

IMMUNITY  FOR  "GOOD  FAITH"  SELF-REGULATION 

The  legislation  permits  "good-faith"  standard  setting  and  enforcement  by  any  medical 
self-regulatory  entities,  such  as  hospital  boards  and  medical  societies,  unless  such  activities  are 
done  for  "financial  gain."^'  In  contrast,  the  Policy  Statement  on  this  subject  allows  only 
physicians  to  collaborate  to  provide  data  to  third-party  payers  and  set  practice  parameters,  and 
specifically  exclude  boycott  threats  and  fee-related  information  from  the  safety  zone.  The  history 
of  the  health  care  industry  is  replete  with  examples  of  boycott  threats  by  physicians  who,  in  the 
guise  of  "standard  setting"  or  "quality  control,"  have  attempted  to  coerce  managed  care  plans 
into  meeting  their  demands.  When  physicians  and  other  providers  have  the  unrestrained  authority 
to  dictate  standards  and  engage  in  enforcement  (disciplinary)  activities,  the  possibility  of 
anticompetitive  behavior  increases  substantially  and  innovative  modes  of  practice  such  as  HMOs 
and  other  models  of  managed  care  can  be  suppressed.  Some  hospitals  have  used  the  peer  review 
process  to  deny  privileges  to  competing  practitioners  where  the  denial  was  unrelated  to  quality 
of  care  issues.  Thus,  the  failure  of  the  proposed  legislation  to  prohibit  these  practices 
significantly  expands  the  Policy  Statement's  safety  zone  (as  well  as  existing  law),  undermining 
the  ability  of  managed  care  providers  to  implement  cost-saving  practices. 
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IMMUNITY  FOR  SHARING  PRICE  INFORMATION 

Both  the  proposed  legislation"  and  the  Policy  Statement  on  information  exchanges 
would  exempt  participation  in  third-party  surveys  on  prices  and  employee  compensation  if  the 
data  is  at  least  three  months  old  and  the  results  are  aggregated  before  dissemination  to  shield  the 
identity  of  any  panicular  sur^-ey  participant.  These  aggregation  and  age  requirements  standing 
alone  are  inadequate  to  prevent  signaling  or  other  attempts  to  fix  prices;  therefore,  the  safety 
zone  in  the  Policy  Statement  has  additional  safeguards.  It  includes  only  hospitals,  rather  than  all 
providers.  In  addition,  at  least  five  hospitals  must  participate,  and  no  single  hospital  can 
contribute  more  than  25  percent  of  the  data.  This  removes  the  possibility  of  two  party  surveys 
that  would  reveal  the  other  party's  data,  or  very  small  samples  in  which  the  identity  of  the 
survey  participants  could  easily  be  determined.  These  precautions  are  especially  important  to  the 
formation  of  new  HMOs  and  the  expansion  of  existing  managed  care  plans  that  depend  on 
competition  among  provider  groups  to  negotiate  prices.  Under  the  proposed  legislation,  with 
fewer  safeguards  and  no  limitations  on  the  providers  that  can  participate,  there  would  be  a 
significantly  greater  risk  that  the  surxeys  would  be  used  by  providers  to  exchange  current  and 
future  price  and  cost  information,  activity  that  has  substantial  potential  for  raising  health  care 
costs. 

IMMUNITY  FOR  HIGH-TECHNOLOGY  JOINT  VENTURES 
AND  EXPENSrVT  SERMCES 

The  proposed  legislation  would  significantly  expand  the  protection  accorded  these  types 
of  joint  ventures  to  all  providers  without  any  evidence  that  such  broad  protection  is  needed  or 
justified.-'  This  is  particularly  tnie  in  light  of  the  enforcement  record  in  this  area  where  there 
have  been  no  challenges  to  such  joint  ventures  among  hospitals.  The  Policy  Statement  on  this 
subject  includes  a  safety  zone  for  high-technology  joint  ventures  that  should  encourage  such 
undenakings. 

The  proposed  legislation  also  permits  joint  ventures  for  the  provision  of  costly  services 
in  addition  to  equipment,  but  the  ser\  ices  intended  to  be  exempt  from  antitrust  enforcement  are 
undefined.  This  expansion  is  not  only  vague,  but  there  is  no  evidence  that  the  development  of 
innovative  or  costly  medical  services  has  been  impeded  by  the  antitnist  laws. 

HOSPITAL  MERGERS 

The  proposed  legislation  permits  mergers  of  hospitals  with  fewer  than  150  operational 
beds'*  while  the  Policy  Statement  on  hospiul  mergers  places  the  limit  at  100  licensed  beds.  In 
addition,  the  inpatient  census  under  the  legislation  must  be  less  than  50  percent,  while  the  Policy 
Statement  requires  an  average  inpatient  census  of  less  than  40  percent  over  the  three  previous 
years.  An  expressed  intent  of  the  Policy  Statement  is  to  permit  mergers  among  small,  rural 
hospitals  where  demonstrable  efficiencies  can  be  realized  that  otherwise  would  be 
impossible.  For  example,  if  one  of  two  rural  hospitals  is  failing  or  they  both  have  a  very  low 
patient  census,  cost  savings  from  consolidating  in-patient  medical  services  in  one  facility  and  out- 
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patient  services  in  tiie  other  would  eliminate  wasteful  duplication  and  inefficiency,  and  would 
benefit  consumers. 

The  proposed  legislation,  on  the  other  hand,  substantially  broadens  the  class  of 
transactions  covered  by  the  exemption.  The  legislation  would  cover  far  more  than  the  special 
problems  of  niral,  inefficient  and  economically  strapped  facilities.  The  use  of  operational  rather 
than  licensed  beds  and  higher  census  rates  allowed  under  the  proposed  legislation  would 
significantly  expand  the  safety  zone  in  the  Policy  Statement  to  exempt  hospitals  that  could 
be  viable  without  merging.  Tlie  effect  of  the  proposed  legislation  would  be  to  move  toward 
a  general  exemption  for  hospital  mergers  without  requiring  any  empirical  evidence  that  such  an 
exemption  is  justified. 

IMIMUNTTY  FOR  "GOOD  FAITH"  NEGOTIATIONS 

The  proposed  legislation  would  protect  "good  faith"  negotiations  to  organize  or  carrj'  out 
any  of  the  activities  in  the  safety  zones,  even  if  the  negotiations  are  unsuccessful."  The  Policy 
Statements  have  no  corresponding  exemption,  for  good  reasons.  First,  there  is  no  evidence  that 
such 'an  exemption  is  needed.  Parties  have  been  able  to  form  legitimate,  procompetitive  joint 
ventures  without  this  provision.  In  addition,  it  raises  the  serious  likelihood  of  sanctioning  sham 
negotiations  that  are  characterized  as  unsuccessful  efforts  to  establish  legitimate  joint  ventures, 
but  in  fact  are  little  more  than  collusion  to  set  prices  or  divide  markets.  Tlie  potential  negative 
impact  on  managed  care  is  evident.  The  proposed  legislation  contains  no  notification 
requirements,  so  the  ability  of  the  enforcement  agencies  to  monitor  such  "negotiations"  would 
be  severely  inhibited.  Thus,  parties  either  could  engage  in  "negotiations"  privately,  or,  if 
questioned  by  the  enforcement  agencies,  rely  on  the  "good  faith"  safe  harbor  to  protect 
themselves  from  scrutiny  or  investigation.  The  effect  would  be  to  create  an  exemption  that 
encourages  collusion. 

ADDITIONAL  SAFE  HARBORS  MANDATED 

The  proposed  legislation  requires  the  Attorney  General  to  solicit  public  proposals  for 
additional  safe  harbors,  determine  whether  they  meet  the  criteria  specified  in  the  bill,  and 
explain  her  decisions  to  Congress  -  all  within  180  days  of  enactment.-'  Within  the  following 
180  days  -  merely  one  year  after  enactment  -  the  proposed  legislation  states  that  the  Attorney 
General  "shall"  promulgate  additional  safe  harbors.  If  additional  safe  harbors  are  justified  in 
the  health  care  industry  on  the  basis  of  experience  and  economic  analysis,  however,  the 
enforcement  agencies  already  have  the  discretion  they  need  to  issue  additional  Policy 
Statements  or  to  amend  the  current  Policy  Statements  to  meet  the  legitimate  needs  of 
providers  and  consumers.  In  fact,  the  Assistant  Attorney  General  of  the  Antitrust  Division  has 
made  a  public  commitment  to  provide  additional  guidance  based  on  discussions  with  various 
representatives  from  the  health  care  community."  This  approach  is  far  more  flexible  and 
responsive  to  providers'  and  consumers'  needs  than  inflexible  statutory  exemptions  that  may  be 
overtaken  by  a  rapidly  changing  health  care  market. 
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REQUIRED  CERTIFICATION  OF  COMPLEX  TRANSACTIONS 

Tlie  proposed  legislation  would  confer  antitrust  immunity  on  providers  who  obtain  a 
certificate  of  review  from  the  Attorney  General.^'  A  certificate  would  have  to  be  granted  if  the 
proposed  activities  meet  the  criteria  specified  in  the  legislation  and  the  benefits  of  the  venture 
outweigh  its  disadvantages.  If  the  Attorney  General  does  not  make  a  determination  within  90 
days  following  receipt  of  an  application,  it  would  be  deemed  to  be  approved.  This  "negative 
option  scheme"  would  overburden  the  Department  of  Justice  with  an  expensive, 
bureaucratic  process  that  would  divert  its  limited  enforcement  resources.  As  a  result,  the 
Attorney  General  could  be  forced  to  certify  complex  transactions  and  activities  without  adequate 
consideration  of  their  economic  effects  to  the  detriment  of  managed  care  plans  and  consumers. 
Further,  large,  highly  complex  hospital  mergers  or  other  transactions  that  generally  take  more 
than  90  days  to  evaluate  could  effectively  become  immune  from  antitnist  scrutiny  because  the 
analysis  for  such  large  transactions  would  be  impossible  to  complete  under  the  unduly  restrictive 
time  constraints. 

ELCSnNATION  OF  PRWATE  ANTITRUST  ACTIONS 

Under  the  proposed  legislation,  joint  ventures  that  are  disclosed  to  the  Attorney  General 
would  be  subject  only  to  Rule  of  Reason  analysis  and  actual,  rather  than  treble,  damages  if  their 
activities  are  later  challenged."  In  addition,  the  losing  party  in  a  civil  action  would  bear  both 
the  cost  of  the  suit  and  attorneys  fees.  This  special  treatment  is  extended  to  provider  joint 
ventures  that  file  no  notification  at  all  if  their  members  share  substantia!  financial  risk  and  limit 
the  proportion  of  providers,  or  of  the  specialists  in  the  relevant  market,  to  50  percent  for 
nonexclusive  and  35  percent  for  exclusive  arrangements.'" 

While  not  creating  an  outright  exemption,  this  "special  treatment"  provision 
effectively  immunizes  the  health  care  industr}'  from  private  antitrust  actions.  By  raising  the 
standard  of  proof  (which  is  accomplished  by  shielding  conduct  such  as  price  fixing  from  any 
possibility  of  per  se  condemnation),  limiting  available  damages,  and  shifting  costs  and 
attorneys  fees  to  the  losing  party,  significant  barriers  to  bringing  a  private  cause  of  action 
are  created.  HMOs  and  other  entities  representing  consumers'  interests  (which  are  the  most 
likely  to  be  victims  of  anticompetitive  conduct)  would  be  severely  inhibited  from  exercising 
their  rights  under  Section  4  of  the  Clayton  Act"  to  pursue  civil  actions  as  "private 
attorneys  general"  to  redress  antitrust  violations,  which  Congress  originally  intended.  This 
is  exacerbated  by  the  non-notification  provisions  which  would  enable  joint  ventures  to  qualify 
for  special  treatment  without  the  advance  knowledge  of  the  enforcement  agencies.  This  "special 
treatment"  will  reduce  the  ability  of  managed  care  plans  to  protect  consumers  and  to  prevent 
provider  joint  ventures  from  engaging  in  illegal  boycott  threats,  price  fixing,  and  other 
anticompetitive  practices  when  negotiating  with  providers. 
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FEE  SCHEDULE  NEGOTIATION 

GHAA  also  opposes  provisions  such  as  those  in  H.R.  3600  /  S.  1757  (the  Health  Security 
Act)  that  would  permit  competing  providers  to  collectively  negotiate  fee-for-service  fee  schedules 
with  health  alliances."  This  legislation  would  confer  antitnist  immunity  on  providers  who 
collectively  negotiate  a  fee-for-service  schedule  with  an  alliance  even  if  they  are  not  part  of  an 
integrated  joint  venture. 

Although  the  immunity  does  not  apply  to  negotiations  with  health  plans  or  networks,  the 
proposed  immunity  could  have  important  anticompetitive  implications.  First,  virtually  no  other 
group  of  competing  sellers  can  freely  operate  as  a  cartel  under  similar  circumstances.  Second, 
the  natural  effect  of  this  legalized  collusion  will  be  a  rise  in  fee-for-service  prices  with 
subsequent  increased  costs  to  consumers  for  whom  HMOs  or  PPOs  are  not  adequate  alternatives. 
Third,  but  perhaps  most  important,  the  collusive  activity  sanctioned  in  the  newly  regulated  fee- 
for-service  market  poses  a  significant  threat  of  spilling  over  into  providers'  negotiations  with 
other  plans,  thereby  increasing  providers'  prices  to  those  plans  and  to  all  consumers. 

CONCLUSION 

Vigorous  enforcement  of  antitrust  laws  is  crucial  to  preserve  and  ensure  competition  in 
the  health  care  marketplace.  Competition  promotes  cost  containment,  consumer  choice  and  the 
expansion  of  managed  care  and  other  innovative  approaches  to  healtJi  care  delivery  that  benefit 
consumers.  There  is  no  substantive  reason  why  competition  cannot  continue  to  serve  that  role 
in  a  refonned  health  care  system.  Competition  has  always  encouraged  innovation,  which  is  at 
the  heart  of  health  care  reform.  The  antitrust  laws  are  uniquely  suited  to  promote  these  goals 
while  preventing  newly  created  organizations  from  being  exploited  as  vehicles  for  collusive  or 
exclusionary  activity  that  is  harmful  to  consumers. 

The  proposed  antitrust  legislation,  on  the  other  hand,  undercuts  the  protections  of  current 
law  and  enforcement  policies  without  any  empirical  evidence  to  demonstrate  that  they  ha\e 
chilled  or  prevented  procompetitive  collaborations. 

Finally,  we  urge  this  Committee  to  consider  the  essential  role  of  the  antitrust  laws  in  the 
history  of  managed  care,  and  to  recognize  that  the  future  of  similar  innovations  in  health  care 
delivery  in  urban  and  rural  America  will  depend,  in  part,  on  the  continued  role  of  antitrust 
enforcement. 

GHAA  wishes  to  thank  the  Chairman  and  the  Committee  for  this  opportunity  to  present 
its  views. 
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Number  of  HMOs  and  HMO  Enrollment  by  State, 
December  31  ,  1993 


Number 

HMO 

Percent 

of  HMOs 

Enrollees 

Enrollment 

12/31/93 

12/31/93 

of  Total 
Population 

50  States,  plus  Guam 

545 

45,205.347 

50  States,  excluding  Guam 

543 

45,126,556 

17.4% 

Alabama 

9 

267.361 

6.4% 

Alaska 

0 

0 

0.0% 

Arizona 

19 

1.302,851 

32.9% 

Arkansas 

5 

67,281 

2.8% 

Caiifomia 

40 

10,999,128 

35.0% 

Colorado 

14 

834,967 

23.2% 

Connecticut 

14 

805,928 

24.5% 

Delaware 

4 

120,753 

17.2% 

District  of  Columbia 

3 

218,368 

37.6% 

Florida 

35 

2,414.714 

17.6% 

Georgia 

9 

495,949 

7.1% 

Guam 

2 

78,791 

n.a. 

Hawaii 

6 

263,172 

22.3% 

Idaho 

1 

11,926 

1.1% 

Illinois 

26 

1.890,512 

16.1% 

Indiana 

12 

384,205 

6.7% 

Iowa 

3 

106,194 

3.8% 

Kansas 

9 

191,997 

7.5% 

Kentucky 

6 

250.223 

6.6% 

Louisiana 

9 

305,392 

7.1% 

Maine 

2 

53,637 

4.3% 

Maryland 

14 

1.598,083 

32.0% 

Massachusetts 

16 

2,063,481 

34.1% 

Michigan 

17 

1.753.593 

18.4% 

Minnesota 

9 

1.366,552 

30.1% 

Mississippi 

1 

3.200 

0.1% 

Missouri 

18 

752.900 

14.3% 

Montana 

1 

11,390 

1.4% 

Nebraska 

5 

108,975 

6.7% 

Nevada 

6 

176.883 

12.7% 

New  Hampshire 

2 

153.356 

13.6% 

New  Jersey 

10 

1.026,143 

13.0% 

New  Mexico 

6 

254,664 

15.7% 

New  Yori< 

34 

3.919,013 

21.4% 

North  Carolina 

10 

459.392 

6.6% 

North  Dakota 

1 

3.008 

0.5% 
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Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 


Number 
of  HMOs 
12/31/93 


HMO 

Enrollees 

12/31/93 


Percent 
Enrollment 
of  Total 
Population 


32 
5 

7 
20 
3 
4 
1 

11 

26 

8 

1 

12 

11 

0 

26 

0 


1.698.013 

235.841 

959.573 

2.293.233 

260.552 

119.892 

20.890 

291,286 

1.757.713 

345.612 

64.48& 

468,605 

803.847 

0 

1.171.819 

0 


15.2% 

7.3% 

31.5% 

18.9% 

25.9% 

3.3% 

2.9% 

5.7% 

9.7% 

18.5% 

11.1% 

7.2% 

15.2% 

0.0% 

23.1% 

0.0% 


Source.  GHAA's  National  Directory  of  HMOs  database. 
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Mr.  Brooks.  Our  final  witness  is  Ms.  Kelly  Traw.  Ms.  Traw  is 
manager  for  public  policy  with  the  Washington  Business  Group  on 
Health. 

We  are  delighted  to  have  you  here. 

STATEMENT  OF  KELLY  TRAW,  MANAGER,  PUBLIC  POLICY, 
WASHINGTON  BUSINESS  GROUP  ON  HEALTH 

Ms.  Traw.  Thank  you,  Mr.  Chairman. 

The  Washington  Business  Group  on  Health  is  an  organization  of 
Fortune  500  employers.  We  have  been  involved  in  public  and  pri- 
vate sector  efforts  to  improve  health  care  delivery  and  financing 
since  1974.  Our  member  companies  have  evolved  from  passive  pay- 
ers to  active  purchasers  of  health  care  on  behalf  of  approximately 
30  million  employees  and  dependents. 

On  behalf  of  our  members,  I  appreciate  this  opportunity  to  share 
with  you  our  comments  on  antitrust  issues  in  health  system 
reform. 

For  managed  competition  to  work,  in  improving  quality  and  low- 
ering costs,  we  need  sound  and  vigorous  enforcement  of  antitrust 
law.  We  encourage  Congress  to  avoid  statutory  antitrust  exemp- 
tions that  would  weaken  the  protection  afforded  consumers  by  the 
current  antitrust  laws. 

We  support  continued  guidance  from  the  agencies  with  enforce- 
ment authority  and  urge  the  sound  application  of  antitrust  laws  to 
all  participants  in  the  health  care  industry. 

Health  care  reform  began  within  the  business  community,  where 
it  continues  at  an  accelerating  pace.  Employers  have  been  asking 
hard  questions  about  what  their  money  is  buying  from  providers. 
Their  market  clout  has  allowed  employers  to  work  with  providers 
to  get  better  quality  health  care  at  a  lower  cost.  And  the  integra- 
tion of  providers  into  organized  systems  of  care  is  crucial  to  this 
success. 

Our  member  companies  are  moving  away  from  purchasing  the 
services  of  individual  providers  to  purchasing  the  services  of  a  sys- 
tem of  care.  The  collaboration  between  purchasers  and  providers 
has  created  some  high-quality  innovative  health  care  delivery  sys- 
tems. Antitrust  laws  play  a  crucial  role  in  ensuring  the  continuing 
development  and  improvement  of  these  systems  while  protecting 
consumers  fi*om  the  ill  effects  of  price  fixing,  boycotts,  market  allo- 
cation schemes,  and  other  anticompetitive  conduct. 

As  large  purchasers  of  managed  care  products,  our  members 
want  to  ensure  that  this  antitrust  protection  is  preserved  in  health 
system  reform.  Several  pending  health  reform  bills  would  grant 
special  treatment  for  certain  providers  of  the  health  care  industry. 

No  compelling  need  exists  to  justify  this  special  treatment.  We 
are  aware  of  no  empirical  evidence  that  reflects  the  need  for  such 
provisions  to  protect  consumers.  We  believe  writing  such  provisions 
into  legislation  is  ill-advised  at  this  time.  Antitrust  enforcement 
has  generally  been  flexible  enough  to  prevent  anticompetitive 
harmful  conduct  while  allowing  procompetitive  ventures  that  bene- 
fit consumers.  Statutory  exemptions  would  eliminate  this  flexibility 
to  respond  to  changes  in  the  health  care  industry. 
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Some  providers  have  protested  that  antitrust  law  impedes  their 
participation  in  procompetitive,  even  consumer  protection  activi- 
ties. However,  these  protests  often  reflect  the  mistaken  perception 
of  the  law,  not  a  need  for  statutory  changes.  Ongoing  communica- 
tion from  the  enforcement  agencies  helps  educate  participants  in 
the  health  care  industry  and  diminishes  any  inhibiting  effects 
caused  by  uncertainty  and  misimpressions. 

In  addition  to  the  potential  harm  caused  by  statutory  provisions, 
mandatory  review  schemes  raise  substantial  concerns.  We  are 
aware  of  no  need  that  would  justify  such  a  complex  bureaucratic 
scheme  and  the  sanctioning  of  any  and  all  activities  relating  to 
health  care  services  contained  in  an  application.  Such  broad  regu- 
latory oversight  would  impose  an  immense  burden  on  the  Depart- 
ment of  Justice  to  prospectively  detect  and  continually  monitor  ap- 
proved health  care  activities. 

The  Department  of  Justice  would  have  an  ongoing  responsibility 
to  ensure  that  no  such  activities  subsequently  created  anticompeti- 
tive effects,  and  in  the  event  they  did,  to  intervene  in  a  regulatory 
manner.  This  could  needlessly  hinder  the  Department  in  carrying 
out  its  enforcement  activities. 

We  also  believe  that  allowing  individual  competitors  to  join  to- 
gether for  the  purpose  of  negotiating  fees  would  inevitably  result 
in  higher  prices  in  the  health  care  market.  Much  of  the  success  em- 
ployers have  experienced  in  containing  health  care  costs  has  relied 
on  competition  among  providers  to  achieve  a  reasonable  price  for 
quality  services.  Eliminating  competition  among  individual  physi- 
cians and  granting  them  exemptions  from  antitrust  law  to  essen- 
tially collude  in  fixing  prices  would  seriously  undermine  the  pur- 
chaser's ability  to  negotiate  high-quality  health  care  at  a  reason- 
able price. 

In  sum,  no  statutory  modification  of  antitrust  law  is  necessary  in 
health  system  reform.  Providers  are  working  with  one  another  and 
with  employers  and  other  purchasers  of  health  care  to  improve  the 
quality  of  and  access  to  health  care  under  the  protection  of  current 
antitiiist  law. 

We  emphasize  the  need  to  consider  quality  and  access  factors  in 
the  application  of  antitrust  law  and  encourage  ongoing  guidance 
from  the  enforcement  agencies.  But  we  strongly  support  the  contin- 
ued enforcement  of  current  antitrust  law  in  health  system  reform 
with  no  exemptions  for  special  interests. 

We  thank  the  committee  and  the  chairman  for  this  opportunity 
to  share  our  views. 

[The  prepared  statement  of  Ms.  Traw  follows:] 


145 


STATEMENT  ON 


H.R.  3600,  THE  "HEALTH  SECURITY  ACT"  - 
ANTITRUST  ISSUES 


BEFORE  THE 

COMMITTEE  ON  THE  JUDICIARY 

ECONOMIC  AND  COMMERCIAL  LAW  SUBCOMMITTEE 

UNFTED  STATES  HOUSE  OF  REPRESENTATIVES 


PRESENTED  BY 

KELLY  L.  TRAW,  J.D. 
MANAGER,  PUBLIC  POLICY 


JUNE  15,  1994 


INTRODUCTION 

Good  morning  Mr.  Chairman.  My  name  is  Kelly  Traw,  and  I  am  manager  of  public  policy  for 
the  Washington  Business  Group  on  Health  (WBGH).  On  behalf  of  our  members.  1  appreciate 
this  opportunity  to  share  with  you  our  comments  on  antitrust  issues  in  health  system  reform. 

WBGH  is  an  organization  of  Fortune  500  employers  that  has  been  involved  in  public-  and 
private-sector  efforts  to  improve  health  care  delivery  and  fmancing  since  1974.  WBGH  member 
companies  have  evolved  from  passive  payers  to  active  purchasers  of  health  care  on  behalf  of 
approximately  30  million  Americans. 
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For  managed  competition  to  work  in  improving  quality  and  lowering  costs,  we  need  sound  and 
vigorous  enforcement  of  antitrust  law.  WBGH  encourages  Congress  to  avoid  statutory  antitrust 
exemptions  that  would  weaken  the  protection  afforded  consumers  by  the  current  antitrust  laws. 
We  support  continued  guidance  from  the  agencies  with  enforcement  authority  and  urge  the  sound 
application  of  antitrust  laws  to  all  participants  in  the  health  care  industry. 


ORGANIZED  SYSTEMS  OF  CARE 

Health  care  reform  began  within  the  business  community,  where  it  continues  at  an  accelerating 
pace.  Employers  have  been  asking  hard  questions  about  what  their  money  is  buying  from 
providers.  Their  market  clout  has  allowed  employers  to  work  with  providers  to  get  better 
quality  health  care  at  a  lower  cost,  and  the  integration  of  providers  into  organized  systems  of 
care  is  crucial  to  this  success. 

As  large  purchasers.  WBGH  members  use  their  access  to  information  on  thousands  of  covered 
lives  to  make  informed  purchasing  decisions  to  meet  the  needs  of  employees  and  their 
dependents.  Underlying  these  decisions  is  a  focus  on  the  way  health  care  is  delivered.  By 
working  with  providers  to  improve  the  delivery  system,  WBGH  members  are  able  to  address 
the  discrete  problems  in  health  care,  including  the  uncontrollable  costs,  the  variable  and  often 
unknown  quality,  and  the  unequal  access. 

This  collaboration  between  purchasers  and  providers  has  created  some  high  quality,  innovative 
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health  care  delivery  systems.  These  systems  encompass  the  cooperation  of  a  broad  range  of 
providers,  the  provision  of  comprehensive  services,  the  availability  of  all  information  useful  to 
consumers,  and  administrative  ease.  Antitrust  laws  play  a  crucial  role  in  ensuring  the  continuing 
development  and  improvement  of  these  systems  while  protecting  consumers  from  the  ill  effects 
of  price  fixing,  boycotts,  market  allocation  schemes  and  other  anticompetitive  conduct. 

WBGH  members  are  moving  away  from  purchasing  the  services  of  individual  providers  to 
purchasing  the  services  of  a  system  of  care.  Consequently,  WBGH  members  are  large 
purchasers  of  managed  care  products.  For  example,  in  1992,  60%  of  employees  of  ALCOA 
were  enrolled  in  managed  care  networks.  At  Xerox,  62%  were  enrolled  in  HMOs,  and  at 
Digital  Equipment  Corporation  HMO  enrollment  was  at  70%.  These  high  enrollment  rates 
reflect  these  companies'  discovery  that  well-managed  organized  systems  of  care  are  the  best 
means  of  improving  quality  while  controlling  the  costs  of  health  care. 

Applying  to  health  care  many  of  the  continuous  quality  improvement  principles  that  industry  has 
used  successfully  in  developing  and  marketing  their  products,  employers  are  working  with 
providers  to  improve  the  quality  of  the  health  care  delivery  process.  Integrating  continuous 
quality  improvement  processes,  placing  a  high  value  on  patient/member  satisfaction,  carefully 
selecting  providers  from  a  multidisciplinary  panel  of  providers,  and  holding  plans  accountable 
to  the  purchasers  and  consumers  of  health  care  all  contribute  to  increased  quality  of  care.  For 
these  elements  to  be  effective,  an  integrated  system  of  care  is  necessary. 
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By  working  with  providers  to  develop  organized  systems  of  care  and  improve  the  quality  of  care, 
employers  are  also  achieving  lower  costs.  In  1991,  ALCOA  estimates  that  the  cost  savings  from 
its  managed  care  plans  were  $8  million  in  1992,  with  60%  of  its  employees  enrolled  in 
networks.  CALPERS  is  even  experiencing  a  negative  cost  trend,  an  unusual  occurrence  in 
today's  health  care  market. 

These  significant  savings,  combined  with  the  ability  to  improve  quality,  reveal  why  employers 
care  about  preserving  antitrust  protections  in  the  health  system  reform  debate.  Antitrust  laws 
allow  these  organized  systems  of  care  to  develop  and  compete  on  price  and  quality.  Large 
employers  want  to  ensure  that  this  antitrust  protection  is  preserved  in  health  system  reform. 


NO  STATUTORY  IMMUNITIES 

Several  pending  health  reform  bills  would  grant  special  treatment  for  certain  providers  in  the 
health  care  industry.    No  compelling  need  exists  to  justify  this  special  treatment. 

Antitrust  enforcement  promotes  consumer  welfare  by  allowing  providers  to  compete  in  meeting 
the  needs  and  demands  of  consumers,  especially  through  innovative  health  care  delivery  systems. 
As  health  care  providers  arrange  themselves  into  competing  organized  systems  of  care,  antitrust 
law  will  play  an  increasingly  important  role  in  the  health  care  industry  to  ensure  the  efficient 
allocation  of  resources  through  the  free  market  forces  of  supply  and  demand.  Special  statutory 
treatment  for  any  participant  in  the  health  care  industry  would  only  distort  the  market  by  creating 
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artificial  winners  and  losers. 

Artificial  protections  for  providers  through  statutory  revisions  to  antitrust  law  are  unnecessary 
to  allow  competition  to  work  in  the  health  care  marketplace  and  even  pose  significant  risks  for 
consumers,  as  Assistant  Attorney  General  Bingaman  pointed  out  in  her  April  14  letter  to  Senator 
Metzenbaum.'  We  are  aware  of  no  empirical  evidence  that  reflects  a  need  for  such  provisions 
to  protect  consumers,  and  we  believe  writing  such  provisions  into  legislation  is  ill-advised  at  this 
time.  Antitrust  enforcement  has  generally  been  flexible  enough  to  prevent  anticompetitive, 
harmful  conduct  while  allowing  procompetitive  ventures  that  benefit  consumers.  Statutory 
exemptions  would  eliminate  this  flexibility  to  respond  to  changes  in  the  health  care  industry. 

The  original  antitrust  sututes  are  very  brief;  the  rich  body  of  antitrust  law  that  governs 
American  free  markets  has  been  primarily  developed  by  the  courts  and  applied  by  the 
enforcement  agencies.  This  body  of  law  contains  the  flexibility  and  protection  for  providers  to 
collaborate  in  procompetitive  activities,  including  the  creation  of  organized  systems  of  care  that 
compete  with  each  other  to  provide  high  quality  health  services  and  products  efficiently  and  at 
a  reasonable  cost.  This  body  of  law  also  contains  the  power  to  prohibit  collusive  activities  that 
would  harm  consumers  or  prevent  other  providers  from  competing  in  the  marketplace. 

Moreover,  the  history  of  antitrust  enforcement  in  the  health  care  industry  does  not  reveal  a  need 
for  special  treatment  for  any  participant  in  the  health  care  market.  Indeed,  antitrust  enforcement 
by  the  Federal  Trade  Commission  and  the  Department  of  Justice  has  been  crucial  to  the 
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development  of  these  innovative  alternatives  to  traditional  fee-for-service  medicine.  Actions  to 
prevent  price-fixing  conspiracies,  tying  arrangements,  anticompetitive  restrictions  on  non- 
physician  providers,  and  "sham"  joint  ventures  are  illustrative  of  the  important  role  antitrust 
enforcement  has  had  in  allowing  organized  systems  of  care  to  develop. 

Hospital  mergers  and  joint  ventures  also  provide  a  good  example.  As  noted  in  Acting  Director 
Steptoe's  May  12  testimony  to  the  Senate  Finance  Committee,^  no  hospital  joint  ventures  and 
very  few  hospital  mergers  have  been  challenged  by  the  enforcement  authorities.  The  vast 
majority  of  hospital  mergers  and  joint  ventures  are  viewed  as  procompetitive,  enhancing 
efficiency  and  promoting  competition.'  Recent  reports  by  the  Health  Care  Task  Force  of  the 
American  Bar  Association  and  the  Department  of  Health  and  Human  Services  concur  that 
antitrust  enforcement  has  not  deterred  hospital  mergers.^  Rather,  consolidation  has  reduced 
wasteful  overcapacity  in  the  system  and  produced  more  efficient  and  cost  effective  providers. 


GUTOANCE  FROM  ENFORCEMENT  AGENCIES 

Some  providers  have  protested  that  antitrust  law  impedes  their  participation  in  procompetitive 
and  even  consumer  protection  activities.  However,  these  protests  generally  reflect  a  mistaken 
perception  of  the  law,  not  a  need  for  statutory  changes.  Ongoing  communication  from  the 
enforcement  agencies  should  educate  panicipants  in  the  health  care  industry  and  diminish  any 
inhibiting  effects  caused  by  uncertainty  and  misimpressions.  These  efforts  include  such  formal 
measures  as  the  issuance  of  Policy  Statements,^  the  expedited  provision  of  Business  Review 
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Letters  and  Advisory  Opinions,  and  the  presentation  of  public  speeches  by  enforcement  agency 
officials  as  well  as  informal  discussions  between  agency  staff  and  providers. 

Indeed,  we  laud  the  Department  of  Justice  and  the  Federal  Trade  Commission  for  their 
unprecedented  efforts  to  provide  guidance  on  antitrust  enforcement  policy  in  the  health  care  area. 
Their  commitment  to  the  ongoing  provision  of  this  guidance  as  well  as  an  expedited  review 
process  will  go  far  to  address  provider  concerns  about  the  antitrust  laws.  Sound  enforcement 
policy,  articulated  clearly  and  comprehensively,  will  clarify  for  participants  in  the  health  care 
industry  the  scope  of  permissible  activities,  yet  retain  the  government's  and  providers'  flexibility 
to  respond  to  industry  changes  over  time. 


CERTIFICATE  OF  REVIEW  SCHEME 

In  addition  to  the  potential  harm  posed  by  statutory  revisions,  mandating  a  certificate  of  review 
scheme  raises  substantial  concerns.  Proposed  legislation  would  provide  complete  antitrust 
immunity  to  providers  who  obtain  a  certificate  of  review  from  the  Attorney  General.  A 
certificate  would  have  to  be  granted  if  the  proposed  activities  met  specified  criteria  and  the 
benefits  of  the  activities  outweighed  the  disadvantages. 

A  tight  time  deadline  (ninety  days)  would  be  imposed  on  the  Attorney  General  in  responding  to 
parties"  requests.  If  the  deadline  is  not  met,  the  proposed  activities  would  automatically  be 
deemed  approved  and  given  antitrust  immunity.    The  Federal  Trade  Commission,  with  its 
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extensive  expertise  in  analyzing  health  care  markets,  would  be  excluded  from  the  process;   the 
Attorney  General   would   make  determinations  in  consultation   with  the  Secretary  of  the 
Department  of  Health  and  Human  Services. 

We  are  aware  of  no  need  that  would  justify  such  a  complex  bureaucratic  scheme  or  its  function 
of  sanctioning  any  and  all  activities  relating  to  the  provision  of  health  care  services  contained 
in  an  application.  Such  broad  regulatory  oversight  of  health  care  activities  would  impose  an 
immense  burden  on  the  Department  of  Justice  to  prospectively  detect  and  continually  monitor 
approved  health  care  activities.  The  Department  of  Justice  would  have  an  ongoing  responsibility 
to  ensure  that  no  such  activities  subsequently  created  anticompetitive  effects  and,  in  the  event 
that  they  did,  to  intervene  in  a  regulatory  manner.  This  could  needlessly  hinder  the  Department 
in  carrying  out  its  enforcement  responsibilities. 

Furthermore,  such  a  process  would  entail  substantial,  additional  costs.  In  addition  to  the 
transaction  costs  associated  with  the  application  process,  it  would  inevitably  lead  to  another  layer 
of  litigation,  based  not  on  the  merits  of  the  proposed  venture  but  on  whether  the  relevant 
activities  should  have  been  granted  immunity  under  the  criteria  specified  in  the  legislation. 


JOINT  FEE  SCHEDULE  NEGOTIATION 

WBGH  believes  that  allowing  individual  competitors  to  join  together  for  the  purpose  of 
negotiating  fees  would  inevitably  result  in  higher  prices  in  the  health  care  market.   Much  of  the 
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success  employers  have  experienced  in  containing  health  care  costs  has  relied  on  competition 
among  providers  organized  into  organized  systems  of  care  to  achieve  a  reasonable  price  for 
quality  services.  Eliminating  competition  among  individual  physicians  and  granting  them 
exemption  from  antitrust  law  to  essentially  collude  in  fixing  prices  would  seriously  undermine 
the  purchaser's  ability  to  negotiate  high  quality  health  care  at  a  reasonable  price.  Current 
antitrust  law  does  allow  physicians  to  jointly  negotiate  fees,  as  long  as  the  safeguards  of 
substantial  financial  risk  sharing  or  integration  are  present. 


CONCLUSION 

No  statutory  modification  of  antitrust  law  is  necessary  in  health  system  reform.  Providers  are 
working  with  one  another,  and  with  employers  and  other  purchasers  of  health  care,  to  improve 
the  quality  of  and  access  to  health  care  under  the  protection  of  current  antitrust  law. 

Tremendous  strides  have  been  made  in  this  effort.  We  emphasize  the  need  to  consider  quality 
and  access  factors  in  the  application  of  antitrust  law  and  encourage  ongoing  guidance  from  the 
enforcement  agencies.  But  we  strongly  support  the  continued  enforcement  of  current  antitrust 
law  in  health  system  reform,  with  no  exemptions  for  special  interests. 

WBGH  thanks  the  Committee  and  the  Chairman  for  this  opportunity  to  share  our  views. 
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Department  of  Justice  and  the  Federal  Trade  Commission  (September  15,  1993). 


155 

Mr.  Brooks.  Ms.  Steptoe,  how  would  the  regime  suggested  by 
the  AMA,  under  which  the  antitrust  enforcement  agency  would  sit 
in  judgment  on  the  proposed  antitrust  exemptions,  change  the  way 
antitrust  enforcement  functions  in  our  economy? 

Ms.  Steptoe.  Well,  sir,  I  think  it  would  change  extremely  in  a 
couple  of  ways.  First,  as  I  have  mentioned,  there  would  be  whole 
areas  where  we  have  traditionally  looked  at  anticompetitive  activ- 
ity that  we  would  now  be  barred  from  review.  The  collective  nego- 
tiation of  fees  just  mentioned,  when  the  parties  involved  represent 
less  than  25  percent  of  the  specialists  in  the  area,  would  be  one 
example. 

Another  would  be  a  whole  category  of  hospital  mergers  encom- 
passing middle-size  hospitals — we  would  be  barred  from  looking  at 
these  mergers  as  well. 

And  then  the  third  area  refers  to  the  certificate-of-review  proc- 
ess. I  should  really  at  this  point  defer  to  AAG  Anne  Bingaman,  be- 
cause she  is  the  one  who  has  articulated  the  issue  to  the  greatest 
extent.  That  is  going  to  create,  in  her  words,  a  "massive  new  bu- 
reaucracy." It  is  going  to  really  change  the  way  antitrust  review  is 
done  in  the  United  States.  Instead  of  looking  for  violations  of  the 
antitrust  laws,  the  Department  of  Justice,  she  notes,  will  be  kept 
busy  trying  to  review  all  these  requests  for  a  certification. 

And  there  are  several  dangers  she  outlines  in  that.  The  first  is 
their  resources  will  be  diverted  from  their  traditional  activities. 
The  second  is,  if  the  Antitrust  Division  is  inundated  with  these  re- 
quests, that  they  may  not  even  be  able  to  review  those  requests 
adequately.  There  are  very  strict  time  lines  for  acting  on  any  re- 
quest, in  essence,  a  negative-option  procedure.  If  the  Department 
of  Justice  hasn't  ruled  in  a  certain  period  of  time,  then  the  practice 
is  presumed  to  be  legal.  She  is  concerned,  as  I  am,  that  some 
things  will  slip  through  the  cracks. 

Moreover,  the  new  regime  will  give  the  Department  of  Justice 
oversight  over  the  whole  health  care  industry.  It  will  impose  costs 
on  the  industry  as  well  as  costs  on  the  Antitrust  Division. 

So  I  think  taken  collectively  that  is  a  revamping  of  the  whole 
antitrust  system. 

Mr.  Brooks.  One  other  question,  Ms.  Steptoe.  How  do  you  re- 
spond to  the  doctors'  complaint  and  genuine  concern  that  the 
guidelines  treat  doctor-led  health  plans  differently  from  insurance 
company-led  health  plans?  They  are  concerned  about  the  insurance 
companies. 

Ms.  Steptoe.  Yes,  sir.  I  think  there  are  a  couple  of  things  that 
need  to  be  addressed  in  that  complaint.  The  first  is,  to  get  the 
record  straight,  the  Federal  Trade  Commission  has  never  said  that 
doctors  can't  manage  or  run  health  care  plans.  And,  in  fact,  it  is- 
sued a  policy  statement  back  in  1981  that  goes  into  some  detail 
about  just  how  doctors  can  do  so. 

We  have  heard  this  morning  that  there  are  quite  a  number  of 
health  care  plans  out  there  that  are  doctor-managed  and  doctor-led, 
so  there  is  clearly  no  antitrust  bar  to  that  happening. 
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The  issue  is  the  same  issue  as  in  any  joint  venture  analysis.  Doc- 
tors can  engage  in  any  business  they  want,  even  bringing  competi- 
tors together,  as  long  as  they  are  integrated  enough,  financially  in- 
tegrated such  that  they  are  sharing  financial  risk  as  well  as  reap- 
ing the  benefits  of  what  they  do.  And  that  is  because  if  they  are 
at  risk  collectively,  then  their  incentives  are  changed. 

Their  personal  incentive  to  bill  to  the  maximum  is  subordinated 
to  the  incentive  of  the  organization,  which  is  to  contain  cost,  be- 
cause that  is  how  it  is  marketing  itself,  as  an  organization  that  can 
bring  something  new  to  the  marketplace,  in  the  form  of  lower  costs 
or  greater  innovation. 

So  the  answer  is,  first  of  all,  the  problem  is  less  than  appears. 
The  second  part  of  my  answer  addresses  your  question,  which  I  un- 
derstand to  be:  Isn't  it  exactly  the  same  for  an  insurance  company 
to  line  up  60  or  90  percent  of  the  doctors  in  a  community  on  its 
panel,  as  if  60  or  90  percent  of  the  doctors  in  the  company  bargain 
collectively  with  that  insurance  company?  And  the  answer  is,  no, 
it  is  not  the  same.  It  is  vastly  different. 

If  you  will  give  me  a  second,  I  think  I  can  attempt  to  explain  it. 
When  you  are  talking  about  the  managed  care  plan  signing  up  a 
significant  portion  of  doctors,  remember,  it  does  so  one  doctor  at  a 
time:  individually  negotiated  contracts  trying  to  get  for  its  subscrib- 
ers the  best  mix  it  can  of  doctors  at  the  best  price,  the  best  spread 
of  specialties,  the  best  location,  the  best  terms. 

Aiid  when  it  ultimately  has  accrued  60  percent,  that  is  going  to 
benefit  the  consumers.  They  now  have  a  wide-ranging  plan.  Don't 
forget  also  in  the  majority  of  cases  these  doctors  who  are  signed  up 
wim  one  health  plan  are  also  free  at  the  same  time  to  continue 
their  own  private  practice  or  even  sign  up  with  competing  health 
plans,  so  that  the  community  is  benefiting  from  an  increase  in  its 
health  care  option. 

The  contrast  is  when  you  get  those  60  percent  of  doctors  doing 
nothing  more  than  aligning  themselves  for  bargaining  purposes. 
What  is  the  goal  there?  The  goal  is  to  get  higher  fees  for  them. 
That  is,  higher  premiums  for  the  subscribers,  and  probably  also  re- 
duced choice  to  the  subscribers. 

There  is  no  consumer  benefit  in  that  situation.  So  what  looks  like 
an  equation  is  not.  It  is  two  completely  different  scenarios.  One  is 
anticompetitive  and  one  is  proconsumer. 

Mr.  Brooks.  Dr.  Delmer  or  Dr.  O'Neil-White,  do  you  want  to 
comment  on  that?  Doctor. 

Dr.  Delmer.  It  seems  to  me  the  appearance  could  be  gained  that 
AMA  is  on  one  side  of  all  these  issues  and  everybody  else  here  is 
on  the  other  side,  and  that  is  the  furthest  thing  from  the  truth.  We 
go  back  5  years  in  establishing  a  plan  and  principles  for  AMA  to 
pursue  to  make  competition  the  issue  by  which  health  care  reform 
can  be  introduced.  That  is  a  matter  of  record.  Competition  is  the 
key,  and  we  readily  understand  that. 

We  totally  support  the  principle  of  fair  price.  We  totally  support 
all  the  principles  of  antitrust  and  the  objectives  of  health  system 
reform. 

The  problems  that  we  find  as  we  get  out  into  the  hustings  is  that 
we  have  one  and  two  doctors  working  together  and  trying  to  carve 
out  their  own  practices,  and  then  in  the  midst  of  them,  like  deep 
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pockets,  if  you  will,  the  big  corporate  entities.  They  are  given  an 
opportunity  to  sign  on  if  they  want  to,  and  generally  it  is  sort  of 
inferred  that  if  you  don't,  the  guy  down  the  street  will,  and  you  will 
be  left  out  in  the  cold. 

So  what  is  happening  in  the  marketplace  is  that  doctors  are 
being  herded,  literally,  into  a  situation  where  they  can  no  longer 
effectively  speak  as  directly  for  their  patients'  needs  as  they  have 
been  able  to  in  the  past.  That  is  purely  and  simply  what  we  would 
like  to  accomplish.  We  are  not  looking  to  do  away  with  antitrust. 
We  fully  appreciate  its  importance. 

We  are  not  looking  to  exempt  ourselves  from  it.  We  are  looking 
for  ways  to  work  within  the  system  to  enhance  competition  by  hav- 
ing more  doctors  able  to  come  together  and  compete. 

Think  about  it.  If  they  come  together  only  for  the  purpose  of  rais- 
ing fees,  they  can't  compete.  It  will  be  anticompetitive  and  they 
won't  be  able  to  survive.  If  you  give  them  the  opportunity  to  come 
together  and  plan  and  organize  and  do  things,  they  can  then  get 
into  the  market  and  make  their  way  without  having  to  be  tied  to 
an  HMO  or  some  similar  activity. 

We  are  not  against  HMO's.  They  have  a  role.  But  you  can't  go 
from  a  doctor  working  by  himself  into  an  organization  of  the  type 
that  are  out  there  overnight.  The  doctors  need  to  come  together  in 
little  groups  and  talk  about  what  we  can  do  to  compete. 

Mr.  Brooks.  Mr.  O'Neil-White,  do  you  want  to  comment  on  that 
question? 

Mr.  O'Neil-White.  Thank  you,  Mr.  Chairman. 

GHAA  is  a  firm  supporter  of  the  current  antitrust  framework, 
because  that  framework  has  allowed  the  HMO  industry  to  succeed, 
to  even  exist  today  as  the  only  effective  alternative  to  fee-for-serv- 
ice  medicine  in  the  country  today.  And  the  HMO  industry,  because 
of  its  effectiveness,  we  believe,  is  a  driving  force  behind  health  care 
reform  in  the  country  today.  We  have  demonstrated  that  we  can 
provide  high-quality  health  care  at  affordable  rates  and  make  it  ac- 
cessible to  consumers. 

I  would  point  out  that  the  HMO  industry  was  founded  by  con- 
sumers as  an  alternative  to  fee-for-service  medicine.  In  response  to 
Dr.  Delmer's  comments,  we  do  believe  that  physicians  must  com- 
pete in  the  marketplace. 

I  think  the  thrust  of  the  AMA's  position  is  that  physicians  some- 
how should  be  protected  from  competition.  And  the  example  that 
he  used  indicates  that  those  two  physicians  who  are  approached  by 
an  HMO  in  the  marketplace  must  compete  with  each  other.  I  think 
the  AMA  doesn't  want  that  to  occur.  They  must  compete  with  each 
other  by  demonstrating  they  can  provide  high-quality  health  care 
at  affordable  prices,  convenient  to  the  consumers  if  they  are  going 
to  get  into  that  network. 

They  weren't  competing  with  that  health  plan.  They  are  compet- 
ing with  other  physicians  in  the  marketplace.  We  think  that  is 
healthy.  We  think  that  provides  a  real  service  to  the  consumer. 

Mr.  Brooks.  Ms.  Steptoe,  some  have  claimed  that  the  primary 
danger  in  an  exemption  for  fee  negotiations  is  that  it  might  shield 
group  boycotts.  What  is  your  view,  as  an  antitrust  enforcer,  as  to 
whether  other  anticompetitive  conduct  might  also  be  implicated? 
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Ms.  Steptoe.  Well,  sir,  I  would  reference  the  Commission's  opin- 
ion in  the  Michigan  Medical  Society  matter.  I  think  it  touches  on 
this  issue.  The  Commission  noted  that  the  bargaining/negotiation 
process  carries  with  it  an  implication  of  adverse  consequences.  At 
some  point  the  presentation  of  views,  vigorous,  forceful,  and  so 
forth,  slips  over  into  a  threat  which  may  be  implied  or  may  be  di- 
rect. And  the  threat  is,  if  you  don't  accept  these  views,  I  am  not 
going  to  deal  with  you  anymore,  I  am  going  to  walk  away  from  this 
bargaining  table. 

Now,  obviously,  the  greater  power  you  have  on  one  side  of  the 
bargaining  table,  the  greater  collective  power  you  have,  and  the 
more  implicit  that  threat  becomes.  So  as  an  antitrust  enforcer,  I 
worry  that  "collective  negotiation"  as  a  phrase  is  sending  out  a 
mixed  message.  On  the  one  hand,  it  can  be  benign,  it  can  be  pres- 
entation of  views;  and  on  the  other  hand,  it  can  make  that  slip  that 
the  Commission  referenced  and  be  very  close  to,  if  not  preliminary 
to,  to  a  boycott. 

I  think  ambiguities  like  that  are  troublesome  not  only  to  me  as 
an  antitrust  enforcer  but  they  should  be  troublesome  to  the  provid- 
ers, because  it  doesn't  give  them  a  clear  direction  of  just  how  far 
they  can  go. 

Mr.  Brooks.  I  would  like  all  of  you  to  think  about  this  one.  How 
do  you  respond  to  those  who  say  antitrust  exemptions  for  doctors 
are  needed  to  level  the  playing  field  between  them  and  the  large 
health  insurance  companies? 

Let's  start  at  the  other  end.  Do  you  have  a  comment  on  that,  Ms. 
Traw? 

Ms.  Traw.  It  has  been  our  experience  that  the  antitrust  laws 
allow  physicians  to  compete  in  the  health  care  industry.  And  it  is 
our  concern  that  these  antitrust  exemptions  will  create  an  imbal- 
ance in  the  competition  in  the  marketplace.  Strong,  sound  enforce- 
ment of  current  antitrust  laws  are  the  best  means  of  ensuring  com- 
petition and  to  protect  consumers,  as  well  as  to  allow  purchasers 
to  negotiate  reasonable  prices  and  improve  the  quality  of  health 
care  with  providers. 
Mr.  Brooks.  Mr.  O'Neil-White. 
Mr.  O'Neil-White.  Thank  you,  Mr.  Chairman. 
We  don't  believe  that  there  is  a  need  for  antitrust  reforms  to 
allow  for  a  level  playing  field.  We  think  that  we  have  one  now,  that 
physicians  are  able  to  engage  in  a  wide  variety  of  activity,  and  they 
are  currently  doing  that  in  the  marketplace. 

There  are  physician-owned  PPO's,  physician-owned  HMO's,  inte- 
grated delivery  systems,  physician-hospital  organizations.  They  are 
all  doing  quite  well  today.  And  I  think  they  are  doing  that  under 
the  current  framework. 

We  don't  think  that— as  I  pointed  out  before,  I  think  there  is  this 
misconception  that  physicians  in  the  marketplace  are  competing 
with  health  plans.  They  aren't.  They  are  competing  with  other  phy- 
sicians, other  sellers  of  health  care  services. 

The  suggestion  that  marketplaces  are  being  dominated  by  large 
corporate  entities  just  doesn't  bear  out.  The  facts  just  don't  support 
that  assertion.  The  suggestion  that  70  percent  of  the  people  in  Aus- 
tin, TX,  are  in  HMO's  is  no  indication  that  one  or  two  plans  domi- 
nate that  marketplace.  We  suggest— we  submit  that  there  are  a 
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number  of  health  plans  operating  in  that  marketplace,  and  physi- 
cians have  the  opportunity  to  move  within  those  health  plans. 

So  we  believe  that  the  current  laws  encourage  that  kind  of  pro- 
competitive  activity.  And  as  a  result  are  a  benefit  to  the  consumers. 

Mr.  Brooks.  Mr.  McGlothlen. 

Mr.  McGlothlen.  Yes,  sir.  The  level  playing  field  is  extremely 
important  to  us.  When  you  weaken  the  antitrust  laws,  anticompeti- 
tive behavior  occurs.  An  example  of  anticompetitive  behavior  in 
Colorado  was  requiring  that  the  anesthesia  provider  in  a  hospital 
own  his  own  anesthesia  machine.  A  machine  costs  around  $60,000 
or  $70,000.  I  was  told  I  could  not  do  an  anesthetic  in  a  hospital 
unless  I  owned  a  machine.  That  was  clearly  anticompetitive  and  it 
came  out  in  my  antitrust  lawsuit.  I  had  to  go  out  and  purchase  a 
$60,000  to  $70,000  machine  to  do  a  $300  anesthetic.  It  was  a  way 
of  restricting  competition. 

If  you  weaken  the  antitrust  laws,  it  will  allow  anticompetitive  be- 
havior. And  it  definitely  will  take  the  choice  away  firom  the 
consumer. 

Mr.  Brooks.  Dr.  Delmer. 

Dr.  Delmer.  Well,  anticompetitive  activities  in  the  medical  field 
are  not  acceptable  to  the  medical  field,  and  should  not  be  accept- 
able to  the  public,  and  we  wouldn't  be  here  to  speak  for  them.  The 
issue  is  a  level  playing  field.  The  level  playing  field  has  a  lot  to  do 
with  resources.  And  doctors  are  famous  for  nice  incomes,  but  they 
are  not  famous  for  having  huge  sums  of  money  to  invest  in  creating 
a  plan  of  the  nature  that  the  insurance  industry  is  doing. 

I  would  like  to  point  out  to  you  that  in  Minneapolis,  44  percent, 
I  believe,  of  the  people  there  are  taken  care  of  by  health  mainte- 
nance organizations.  Recently,  within  the  past  vear,  four  of  the 
largest  competitive  plans  have  merged  to  where  there  are  only  two 
now.  And  this  is  the  direction  that  we  see  going. 

This  is  what  is  happening,  and  this  is  what  our  concern  is  based 
on.  We  see  the  control  of  the  practice  of  medicine  moving  from 
what  is  important  between  the  patient  and  the  physician  over  to 
what  is  important  to  the  bottom  line  of  the  industry. 

We  don't  have  any  problem  with  competing  if  we  are  given  the 
opportunity  to.  We  have  had  constructive  discussions  working  with 
the  Department  of  Justice  and  the  Federal  Trade  Commission.  We 
would  like  to  see  that  continue. 

We  are  very  flexible  as  to  how  we  get  to  where  it  is  easier  for 
doctors  to  come  together  and  remain  in  charge  of  medical  care,  not 
set  prices,  not  be  anticompetitive,  simply  make  it  the  best  way  we 
can  for  the  patient.  You  have  to  believe  me  that  that  is  what  we 
are  about.  And  we  hope  we  can  discuss  this  with  all  these  parties 
so  we  can  get  it  together. 

Mr.  Brooks.  Doctor,  it  is  hoped  that  individual  doctors  can  still 
practice,  and  I  can  go  to  the  doctor  I  want,  if  I  want  to  pay  him. 
If  he  is  competitive  with  HMO's  or  some  managed  care,  but  I  like 
Dr.  So-and-so  and  I  want  to  go  to  Kabala  for  something,  I  can  still 
go  down  there  and  pay  him,  can't  I?  I  think  we  are  going  to  have 
that  possibility. 

Dr.  Delmer.  I  hope  you  will  be  able  to  continue  to  do  that. 

Mr.  Brooks.  I  think  we  are  going  to  have  that  competition. 

Dr.  Delmer.  That  is  what  we  want  to  say. 


160 

Mr,  Brooks.  That  is  what  they  are  arguing  about,  isn't  it?  I 
think  it  is  when  they  get  in  groups  and  negotiate  those  prices  that 
you  have  a  controversy.  There  is  no  controversy  about  my  going  to 
any  doctor  I  want  to  and  paying  hirn  as  he  competes  with  HMO's 
and  managed  care  and  company  plans  and  group  plans  and  insur- 
ance. I  just  like  old  Kabala  because  he  is  a  good  man  and  I  can 
go  if  I  want  to,  and  he  can  compete  with  all  of  them.  That  is  not 
a  problem. 

Dr.  Delmer.  The  problem  Dr.  Kabala  would  have  is  being  able 
to  come  together  with  a  group  of  physicians  in  order  to  have  pur- 
chasing power  of  supplies  to  curtail  the  cost  of  his  doing  business 
in  his  office.  That  is  real.  That  is  real. 

Mr.  Brooks.  If  they  are  not  a  cartel  and  it  is  just  a  purchasing 
group,  there  wouldn't  be  any  violation  of  antitrust  laws.  I  don't 
think  you  would  have  Ms.  Steptoe  raising  cain  with  you,  if  you  just 
want  to  be  a  purchasing  group.  If  it  is  price  fixing  and  some  other 
things,  you  will  get  into  problems.  But  if  it  is  just  purchasing — 
what  do  they  purchase? 

Dr.  Delmer.  Medical  supplies  and  any  number  of  things.  Lots  of 
overhead  in  the  doctor's  office. 

Mr.  Brooks.  Mostly  nurses  and  bookkeepers  and  accountants, 
receptionists,  assistants.  Those  are  all  components  of  a  practice. 

Dr.  Delmer.  About  half  of  it  is 

Mr.  Brooks.  Most  doctors  don't  use  that  many  bandages,  do 
they? 

Dr.  Delmer.  I  don't  know  about  Dr.  Kabala,  but 

Ms.  Steptoe.  I  just  wanted  to  make  a  couple  of  brief  points,  be- 
cause a  lot  has  already  been  said.  On  the  whole,  this  specter  of  the 
monolithic  buyer  and  the  doctors  being  told:  "Deal  with  me  or  else," 
has  not  been  shown  to  be  the  case. 

For  the  most  part,  as  you  mentioned,  there  are  a  number  of  pur- 
chasers in  any  given  market.  There  is  employer  insurance,  tradi- 
tional insurance,  HMO's,  Blue  Cross/Blue  Shield,  etc.  There  is  a  lot 
of  rivalry  on  the  buyers'  side. 

But  the  point  I  really  want  to  make  is  this.  It  seems  that  a  lot 
of  this  legislation,  if  not  all  of  it,  is  aiming  at  cost  control  through 
coordinated  purchasing.  And  it  simply  seems  counterintuitive  to  set 
up  power  on  the  other  side  of  the  situation. 

If  you  are  trying  to  do  coordinated  purchasing  to  impose  cost  con- 
trol on  the  medical  system,  you  would  at  least  question  whether 
vou  are  undermining  that  goal  by  beefing  up  the  other  side  of  the 
bargaining  table. 

Mr.  Brooks.  One  further  question.  Mr.  McGlothlen,  the  proposed 
antitrust  exemption  in  the  Health  Security  Act  for  collective  fee  ne- 
gotiations would  apply  not  just  to  doctors,  but  to  all  health  care 
providers.  Now,  why  does  your  group  not  favor  getting  an  antitrust 
exemption? 

Mr.  McGlothlen.  Well,  certainly  the  phrase  health  care  provid- 
ers means  one  thing  to  one  person  and  one  thing  to  another.  Many 
times  in  the  real  world,  health  care  provider  is  limited  to  meaning 
physician.  The  word  nonphysician  clearly  delineates  who  I  am. 
Nonphysicians  include  CRNA's,  nurse-midwives,  optometrists,  occu- 
pational therapists — all  of  whom  are  concerned  about  the  weaken- 
ing of  antitrust  laws. 
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I  work  with  two  anesthesiologists  in  a  small  town.  We  practice 
side  by  side.  They  are  clearly  concerned  with  the  weakening  of  the 
antitrust  laws  because  they  feel  that  other  large  anesthesia  groups 
will  move  in  and  take  over  their  hospital  through  either  HMO's  or 
other  health  plans  and  will  negotiate  deals  they  are  not  even  privy 
to.  So  it  is  a  concern  of  all  providers  who  do  not  have  strong  nego- 
tiating power. 

Within  my  own  profession  of  anesthesia  some  people  would  use 
the  weakening  of  antitrust  laws  to  control  the  market  and  decrease 
competition. 

Congress  in  1986  gave  CRNA's  the  right  to  directly  bill  Medicare. 
In  the  State  of  Colorado  at  that  time,  only  7  percent  of  the  anesthe- 
siologists accepted  assignment  under  Medicare;  i.e.,  didn't  balance 
bill  patients.  Today,  over  70  percent  of  anesthesiologists  accept 
Medicare  assignment.  CRNA  direct  reimbursement  drove  the  price 
down  and  drove  the  competition  up.  And  that  was  a  benefit  to  the 
consumer.  So  that  is  why  we  feel  that  the  antitrust  laws  should  not 
be  changed. 

Mr.  Brooks.  Mr.  Fish,  the  distinguished  gentleman  from  New 
York. 

Mr.  Fish.  Dr.  Delmer,  you  note  in  your  testimony  that  the  AMA 
has  met  with  officials  of  the  Department  of  Justice  and  the  FTC 
about  the  remaining  contentious  issues.  Those  would  be  possible 
additions,  changes,  and  clarifications  in  the  antitrust  policy  state- 
ments. 

Could  you  tell  us  what  is  the  current  status  of  these  discussions 
and  could  you  describe  for  the  subcommittee  the  principal  areas 
where  the  AMA  is  seeking  further  protection? 

Dr.  Delmer.  I  may  not  be  able  to  answer  your  question  as  thor- 
oughly. Not  being  an  antitrust  attorney,  I  am  hampered  in  this. 
But  what  I  can  tell  you  that  gives  us  need  for  some  legislative  re- 
lief has  to  do  with  the  means  by  which  the  Department  of  Justice 
and  the  Federal  Trade  Commission  issue  guidelines. 

That  is  done  without  the  notice  and  public  comment  require- 
ments of  the  Administrative  Procedure  Act.  We  have  precious  little 
opportunity  for  input  until  the  agencies  have  gotten  together  and 
decided  what  initiatives  to  take. 

When  they  do  take  action,  very  often  we  found  they  are  restric- 
tive in  the  sense  of  what  can  we  do  and  then  the  attorneys  we 
spend  money  on  to  hire,  we  find  tell  us  that  you  better  not  do  that 
because  FTC  will  be  down  on  you.  And  those  are  frightening  words. 
They  will  scare  any  doctor  in  the  country  out  of  his  wits. 

Finally,  if  we  take  a  step  as  a  result  of  a  guideline,  we  cannot 
count  on  that  being  a  defense.  Doing  what  you  think  was  right  ac- 
cording to  the  guideline  does  not  in  fact  protect  you  when  you  get 
into  the  court  to  defend  yourself,  even  though  you  have  acted  in 
good  faith. 

Mr.  Fish.  I  understand  the  policy  statements  are  still  evolving; 
is  that  not  correct,  Ms.  Steptoe? 

Ms.  Steptoe.  Yes.  If  I  could  pick  up  on  what  Dr.  Delmer  said, 
both  agencies  have  been  meeting  with  representatives  of  the  health 
care  industry,  and  that  includes  the  doctors,  the  hospitals,  the 
nonphysician  providers,  and  so  forth.  And  I  have  to  say  in  terms 
of  meeting  with  representatives   of  the  AMA  and  otner  doctor 
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groups,  barely  a  week  has  passed  that  we  haven't  met  with  them. 
We  are  exploring  what  their  concerns  are  and  talking  the  issues 
over.  The  process  is  not  one  where  the  agencies  just  passively  lis- 
ten. It  is  3-  or  4-hour  sessions  where  we  discuss  the  issues  in  great 
depth. 

Mr.  Fish.  Not  a  blank  wall.  A  blackboard.  So  I  take  it  the  doctor 
said  he  is  not  an  antitrust  lawyer,  but  there  are  antitrust  lawyers 
who  are  known  to  have  problems  with  the  policy  statements.  I  pre- 
sume that  they  are  in  touch  with  you  and  letting  you  know  their 
concerns  with  the  policy  statements. 

Ms.  Steptoe.  Yes.  We  are  evaluating  both  the  policy  statements 
and  the  need  for  further  policy  statements  in  other  areas. 

Mr.  Fish.  I  think  doctors  generally  would  like  more  guidance 
than  they  have  received  so  far,  as  to  what  they  actually  can  do  in 
terms  of  negotiating  with  a  managed  care  company  without  getting 

into  trouble. 

OK  Now  this  question  actually  is  for  you,  Ms.  Steptoe,  and  for 
you,  Mr.  O'Neil-White.  This  is  parochial  on  my  side,  as  it  deals 
with  rural  areas.  I  am  concerned  about  the  special  problems  faced 
by  rural  areas  with  respect  to  health  care. 

I  think  when  a  lot  of  us  talk  about  health  care,  it  is  predomi- 
nantly from  an  urban  perspective.  In  Washington,  DC,  for  example, 
we  have  many  fine  choices  of  doctors,  hospitals,  HMO's.  I'm  talking 
here  not  just  about  Kansas  and  Wyoming— I'm  talking  about  up- 
state New  York.  And  my  question  is,  isn't  there  a  downside  to  hav- 
ing one  set  of  rules  that  fits  all— such  as  the  antitrust  policy  state- 
ments on  hospital  mergers?  Don't  the  antitrust  laws  sometimes 
interfere  with  the  ability  of  rural  citizens  to  obtain  the  health  care 
that  they  need? 

Ms.  Steptoe.  My  answer  is,  no,  there  is  no  downside  to  a  one- 
size-fits-all.  There  would  be  if  it  was  a  straitjacket,  but  it  is  a  very 
flexible  set  of  rules. 

When  we  evaluate  mergers,  the  first  question  we  ask  is,  what  is 
the  product  market?  The  second  is,  what  is  the  geographic  market? 
If  you  are  in  a  rural  area,  the  chances  are  that  the  geographic  mar- 
ket is  quite  extensive.  And  right  away  you  are  looking  beyond  the 
issue  of  what  might  appear  to  be  a  merger  to  monopoly  of,  say,  the 
only  two  hospitals  in  a  town.  You  might  find  that  they  are  compet- 
ing hospitals  much  further  out  than  you  would,  say,  if  you  were 
looking  in  the  Washington,  DC,  area. 

And  I  think  our  analysis  allows  us  to  take  into  consideration  the 
special  factors,  whatever  they  may  be,  of  supply  and  demand  that 
pertain  in  a  rural  market. 

Mr.  Fish.  While  we  are  talking  "flexibility,"  your  word,  what 
about  the  fact  that  to  qualify  for  the  hospital  merger  safety  zone 
under  your  guidelines,  a  hospital  has  to  be  5  or  more  years  old? 
Why  is  that?  What  if  a  hospital  is  in  financially  failing  condition 
in  a  rural  area  and  it  is  only  SV2  or  4  years  old?  Why  shouldn't 

that  come  within  the  same  safety 

Ms.  Steptoe.  If  the  hospital  is  in  a  failing  condition,  the  other- 
wise anticompetitive  merger  would  be  allowed  to  go  through  under 
something  called  the  failing  company  defense,  which  is  in  the  one- 
size-fits-all  set  of  merger  guidelines,  the  1992  DOJ/FTC  Horizontal 
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Merger  Guidelines.  The  guidelines  allow  for  a  failing  company 
defense. 

The  reason  why  we  have  the  aging  requirement,  the  5-year  re- 
quirement, is  because,  despite  the  fact  that  people  are  saying  that 
the  hospital  industry  is  overbedded  and  has  problems,  there  actu- 
ally are  a  lot  of  hospitals  starting  up,  there  are  people  building  new 
hospitals  throughout  the  United  States  today.  These  hospitals  typi- 
cally start  off  at  a  smaller  level  and  grow,  as  you  would  expect. 
Few  people  open  a  200-bed  hospital  on  aay  one.  They  grow  it.  What 
you  don't  want  to  have  happen  is  the  incumbent  hospital  able  to 
cherry-pick  off  its  potential  rivals  by  buying  them  up  while  they 
are  still  in  their  nascent  stage.  That  is  what  that  provision  is  at- 
tempting to  prevent. 

One  final  point,  sir,  if  I  may.  Remember  that  the  safety  zone  is 
an  area  where  you  know  you  can  do  the  activity,  but  if  you  are  out- 
side the  safety  zone,  that  doesn't  mean  that  you  absolutely  can't  do 
whatever  it  is  you  want  to  do.  It  just  means  your  conduct  may  be 
examined  by  the  antitrust  authorities. 

And  it  may  well  be  for  all  the  reasons  that  you  suggest  about  the 
special  needs  of  a  rural  area  that  a  hospital  merger  which  fell  out- 
side the  safety  zone  would  nevertheless  pass  our  review.  The  only 
difference  is  you  would  have  to  go  through  a  review.  If  you  were 
inside  the  safety  zone,  you  wouldn't. 

Mr.  Fish.  Mr.  O'Neil-White,  do  you  remember  the  question? 

Mr.  O'Neil-White.  I  do,  and  I  think  Ms.  Steptoe  did  an  excellent 
job  of  responding  to  it. 

Our  position  is,  while  the  rural  areas  are  special,  I  don't  think 
that  they  have  a  special  problem  that  would  require  an  exemption 
under  the  antitrust  laws,  for  many  of  the  reasons  that  Ms.  Steptoe 
pointed  out. 

I  would  also  point  out  to  you  that  the  HMO  industry  has  accept- 
ed the  challenge  in  the  rural  areas,  and  we  have  been  able  to  bring 
health  care  services  to  those  areas  in  a  very  forceful  way. 

And  I  would  point  out  two  examples.  You  mentioned  New  York. 
We  have  the  Community  Health  Plan,  which  is  based  in  Albany, 
as  you  might  know.  Twenty-six  percent  of  its  300,000  members  live 
in  the  rural  areas  of  New  York,  Vermont,  and  Massachusetts,  and 
they  have  been  asked  to  come  to  some  rural  communities,  and  they 
have  been  able  to  come  and  bring  adequate  capital  and  resources, 
to  expand  health  care  services  in  the  rural  areas.  They  were  in- 
vited to  one  small  town,  Hoosick  Falls,  when  the  town's  only  physi- 
cian was  ready  to  refire.  The  townspeople  found  Community  Health 
Plan  and  asked  them  to  come  to  that  community.  They  came  to 
that  community. 

That  one  physician  decided  not  to  retire.  He  became  a  part  of 
their  network.  And  that  one  town  that  only  had  one  physician  now 
has  three  physicians.  So  I  think  we  have  answered  the  challenge. 

In  Texas,  tne  Scott  and  White  Health  Plan,  a  small  HMO  serving 
100,000  members,  and  they  have  members  in  20  Texas  rural  coun- 
ties. And  they  have  brought  health  care  in.  So  I  think  that  the 
HMO  industry  has  been  able  to  meet  those  needs  in  the  rural 
areas,  and  we  continue  to  move  that  way. 

Mr.  Fish.  Ms.  Steptoe,  I  will  turn  to  unitary  pricing.  This  con- 
cerns section  2003(e)  of  the  proposed  Health  Security  Act,  H.R. 
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3600.  This  requires  that  a  manufacturer  of  outpatient  drugs  must 
sell  its  products  to  any  purchaser  on  the  same  terms  and  at  the 
same  price.  My  concerns  are  as  follows: 

(1)  This  effectively  removes  the  pharmaceutical  companies  from 
the  coverage  of  the  Robinson-Patman  Act; 

(2)  This  language  essentially  repeals  the  Nonprofit  Institutions 
Act  for  drug  purchases;  and 

(3)  It  would  drive  up  the  cost  of  drugs  nationwide. 
Do  you  agree  with  this  assessment? 

Ms.  Steptoe.  I  will  give  a  quick  caveat,  which  is  the  Commission 
hasn't  been  asked  to  comment  on  this  particular  piece  of  legislation 
so  we  haven't  reviewed  it  in-depth.  I  have  to  answer  generally  out 
of  my  own  knowledge. 

But  I  think  I  can  certainly  agree  with  your  final  point.  Any  time 
you  are  talking  about  leveling  prices,  you  may  be  leveling  some 
down,  but  you  are  leveling  a  lot  of  others  up.  And  I  would  question 
from  the  get-go  why  you  need  to  get  rid  of  discount  pricing,  which 
obviously  benefits  consumers.  I  don't  know  too  much  of  the  details 
of  the  plan  to  comment  in  greater  depth. 

Mr.  Fish.  But  wouldn't  HMO's  and  hospitals  be  hurt  by  this  pro- 
vision, not  being  able  to  purchase  drugs  in  volume  at  a  cheaper 
rate? 

Ms.  Steptoe.  I  don't  know  enough  about  how  it  would  work  out, 
about  who  would  end  up  on  the  hurt  side  and  who  wouldn't  as  far 
as  that  goes.  I  guess  I  have  gone  about  as  far  as  I  can  go  by  sug- 
gesting that  you  might  want  to  think  about  whether  eliminating 
discounts  is  a  good  idea. 

Mr.  Fish.  Isn't  the  Commission  concerned  about  unitary  pricing 
provision  in  the  administration's  bill?  I  understood  that  you  were. 
I  would  think  that  some  analysis  by  the  FTC  could  lead  to  some- 
thing that  could  be  forwarded  to  this  committee  at  a  later  date. 

Ms.  Steptoe.  Again,  I  can't  say  whether  the  Commission  is  or 
isn't,  it  hasn't  reviewed  the  bill.  But  I  would  take,  as  a  starting 
point,  your  reference  to  the  fact  that  the  bill  is  essentially  replacing 
the  Robinson-Patman  Act  with  a  different  regime,  and  the  Robin- 
son-Patman Act,  as  you  know,  and  certainly  Chairman  Brooks 
knows,  prohibits  discriminatory  pricing,  but  it  does  so  with  a  num- 
ber of  important  questions  that  have  to  be  asked  before  you  find 
that  there  is  something  illegal  about  different  prices  between  two 
customers. 

And  I  gather  that  some  of  these  questions  will  not  be  asked 
under  this  new  regime.  Questions  like,  is  the  difference  in  price  be- 
cause the  favored  customer  is  performing  special  services  that  enti- 
tle it  to  a  lower  price?  or,  secondarily,  is  the  difference  in  price  jus- 
tified because  the  seller  is  meeting  a  competitive  bid? 

That  is  something  we  generally  want  businesses  to  do — respond 
to  the  competitive  pressures  of  the  marketplace,  and  on  a  spot 
basis  move  their  prices  down  to  a  competitive  level. 

All  those  safeguards,  I  gather,  are  not  going  to  be  in  this  bill  and 
those  are  ones  I  tend  to  think  are  appropriate,  are  good  ones, 
and  are  ones  currently  used  when  making  Robinson-Patman  Act 
assessments. 
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Mr.  Fish.  It  would  be  very  helpful  to  have  the  Commission  come 
down  on  this  issue  and  let  us  know  whether  they  think  it  is  a  wise 
provision  or  not. 

Now,  let  me  ask  you  something  else.  Your  policy  statements, 
yours  and  the  Department  of  Justice,  offer  both  the  business  re- 
view procedure  of  the  Justice  Department  and  the  advisory  opinion 
procedure  of  the  FTC  so  that  health  care  providers  can  find  out  the 
possible  antitrust  implications  of  their  business  choices.  Has  the 
advisory  opinion  procedure  ever  been  used  by  the  enforcement 
agencies  as  a  means  of  obtaining  information  pursuant  to  an  inves- 
tigation or  an  enforcement  action? 

I  am  sure  you  are  aware  of  the  fact  that  concerns  have  been 
raised  that  the  business  review  or  advisory  opinion  process  could 
actually  have  a  chilling  effect  on  medical  practitioners  that  need 
antitrust  advice. 

Can  you  give  us  assurances  that  this  hasn't  happened,  that  it 
won't  happen — that  the  very  enforcement  agencies  that  are  giving 
these  advisory  opinions  will  not  turn  around  and  use  the  informa- 
tion received  in  an  enforcement  action? 

Ms.  Steptoe.  I  guess  I  am  not  entirely  following  your  question. 
You  are  asking,  when  someone  comes  to  us  and  says,  "I  want  ad- 
vice on  this  planned  course  of  conduct,"  would  we  then  turn  around 
and  open  an  investigation  into  it? 

Mr.  Fish.  You  wear  two  hats,  your  business  review  for  Justice, 
or  your  advisory  opinion  procedure  if  you  are  FTC,  and  you  are  also 
the  enforcement  agency.  Here  someone  comes  along  and  is  telling 
you  something,  asking  for  advice,  and  there  are  various  concerns 
about  how  the  information  that  comes  into  your  possession  would 
be  used.  Could  it  possibly  be  used  to  actually  adversely  affect  the 
person  who  is  seeking  your  advice? 

Ms.  Steptoe.  There  are  two  answers  to  that.  I  can't  give  you 
complete  comfort.  The  most  comfort  I  can  give — and  I  think  this 
should  be  a  lot — is  that  if  we  tell  an  applicant  their  planned  course 
of  conduct  is  legitimate,  there  has  never  been  an  instance  where 
we  have  gone  back  on  that  advice.  We  have  never  said  1  day,  "That 
is  fine,"  and  then  2  days  or  2  months  or  2  years  later,  said,  "See 
you  in  court  on  it." 

On  the  other  hand,  if  a  proposed  course  of  conduct  were  pre- 
sented to  us  and  we  said  this  would  violate  the  antitrust  laws,  and 
the  parties  then  proceeded  to  go  forward  in  spite  of  that  clear  ad- 
vice and  do  precisely  what  has  been  advised  against,  then  I  think 
I  would  be  remiss  in  my  responsibilities  if  I  didn't  recommend  an 
antitrust  case  or  at  least  open  an  investigation. 

I  don't  see  how  simply  asking  should  shield — I  mean,  what  if 
somebody  came  to  me  and  said,  I  would  like  to  engage  in  a  price- 
fixing  conspiracy  with  the  following  four  people  and  I  said,  I  advise 
strongly  against  it.  If  I  later  find  out  that  they  went  ahead  and 
fixed  prices,  should  the  fact  that  they  came  to  me  and  asked  me 
insulate  them?  I  think  not. 

Mr.  Fish.  Many  doctors  are  concerned  about  the  limits  on  their 
ability   to   get   together   and   negotiate   fee   reimbursements   with 
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health  insurance  companies  or  managed  care  groups.  Could  you  ex- 
plain, for  the  record,  what  collective  actions  may  lawfully  be  under- 
taken by  physicians  in  these  negotiations?  Why  shouldn't  doctors 
be  able  to  engage  in  "collective  bargaining"  just  like  unions  can? 

Ms.  Steptoe.  Well,  unions  are  allowed  by  law  to  engage  in  collec- 
tive bargaining,  and  if  you  are  not  a  union,  then  authority  is  not 
granted  to  you.  What  we  always  focus  on  is  whether  the  doctors  are 
financially  integrated  so  that  they  have  changed  their  operational 
incentives.  We  look  to  see  if  they  have  come  together  and  formed 
something  that  is  other  than  a  mere  association  of  competitors:  for 
example,  a  physician  group  which  has  agreed  to  share  risk  by  ac- 
cepting capitation  or  by  other  financial  incentives  such  as  withhold 
arrangements  that  puts  the  group's  plan  ahead  of  any  personal 
plan.  If  so,  they  can  collectively  negotiate  prices,  because  that  price 
negotiation,  that  agreement  among  competitors  about  price,  is  an- 
cillary to  a  joint  venture  which  is  bringing  to  the  marketplace  a 
new  form  of  competition. 

If,  on  the  other  hand,  the  collaboration  is  nothing  more  that  com- 
petitors who  have  not  integrated  their  practices  in  any  way,  and 
are  not  engaging  in  cost-containment  efforts  in  any  way,  they  are 
not  sharing  anything  at  all  except  the  united  stand  that  "we  will 
accept  only  this  price  and  none  other."  That  is,  in  my  view,  a  price- 
fixing  cartel,  and  does  not  benefit  consumers.  Its  sole  purpose  and 
sole  result  is  to  raise  the  reimbursement  rates  to  the  cartel  mem- 
bers. 

Mr.  Fish.  Thank  you  very  much. 
Mr.  Brooks.  Mr.  Mann. 
Mr.  Mann.  Thank  you,  Mr.  Chairman. 

I  just  have  one  question.  I  apologize  if  this  was  covered  in  your 
statements. 

I  want  to  focus  on  H.R.  3600  and  the  exemption  that  is  proposed 
there  for  physicians  and  other  providers  to  collectively  negotiate.  Is 
everybody  except  Dr.  Delmer  against  that  provision?  What  is  your 
position,  if  you  can  tell  me  in  turn? 
Ms.  Steptoe,  do  you  want  it  start? 

Ms.  Steptoe.  As  I  was  just  saying,  I  think  that  the  term  "collec- 
tive negotiation"  is  likely  to  encompass  what  I  would  call  a  price- 
fixing  cartel  of  competitors  who  have  not  integrated  their  practices 
in  any  way,  and  who  are  together  only  for  the  moment,  and  the 
purpose  is  to  get  higher  prices.  Of  course,  it  doesn't  have  to  be  that 
way.  "Collective  negotiation"  can  also  encompass  a  scenario  which 
I  just  spelled  out. 

But  an  exemption  would  mix  up  the  bad  with  the  good  and  would 
not  allow  the  antitrust  agencies  to  look  and  determine  whether  or 
not  the  collective  negotiation  had  slipped  over  into  the  realm  of 
boycott. 

Dr.  Delmer.  I  think  the  problem  that  the  medical  profession  is 
being  confronted  with  is  going  suddenly  from  what  has  been  re- 
ferred to  as  a  cottage  industry  into  an  industry  which  is  heavily  or- 
ganized and  operated  by  people  that  make  their  livelihood  by  doing 
that.  Getting  from  here  to  there  is  what  this  is  all  about,  really. 
Earlier,  Congressman  Brooks,  you  asked  me,  could  you  continue 
to  go  to  see  Dr.  Kabala.  And  the  answer  is,  you  could,  if  you  are 
willing  to  pay  for  it  yourself,  but  you  couldn't  if  he  wasn't  a  part 
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of  the  plan  that  you  got  your  insurance  coverage  from.  And  that  in 
a  nutshell  is  part  of  our  problem. 

The  business  of  getting  doctors  to  be  able  to  come  together  is 
going  to  be  a  progressive  one  at  best.  If  we  take  the  existing  situa- 
tion in  many  towns,  and  small  towns  particularly,  where  they  prac- 
tice independently  and  keep  their  own  books,  and  do  their  own 
thing,  if  physicians  can  get  together  and  meet  the  competition  that 
is  out  there  from  the  insurance  and  HMO  industries,  then  they 
could  compete.  That  would  be  without  going  through  all  of  the  ex- 
pense and  steps  of  forming  a  big  group  practice. 

The  Mayo  Clinic  is  a  good  example  of  what  has  evolved  over  the 
years.  The  Cleveland  Clinic  is  another  good  example.  But  they  are 
years  and  years  into  this  process,  and  poor  Dr.  Kabala  back  here 
is  just  beginning  to  find  out  what  it  is  all  about.  We  are  not  pre- 
pared to  jump  from  the  frying  pan  into  the  fire  just  overnight.  We 
need  a  little  bit  of  herding.  The  doctor  referred  to  this,  like  trying 
to  herd  cats.  And  there  is  a  certain  truth  to  that. 

The  medical  profession  has  come  a  long  way.  In  the  last  couple 
of  years,  it  has  come  even  further,  and  we  are  just  looking  for 
enough  flexibility  to  continue  to  do  that  which  we  do  best,  and  that 
is  take  care  of  patients  and  meet  their  needs.  We  don't  want  cartels 
or  anything  like  that.  We  don't  want  to  send  him  back  to  doing 
whatever  he  was  doing  before  he  was  a  nurse  anesthetist.  If  there 
are  things  that  look  like  they  take  away  antitrust,  that  is  not  what 
we  are  after.  Long  answer  to  a  short  question. 

Mr.  McGlothlen.  Well,  I  certainly  don't  want  to  go  back  to  cut- 
ting grass  in  tank  farms  in  Texas. 

Mr.  Brooks.  You  don't  want  to  do  that.  Too  hot. 

Mr.  McGlothlen.  But  certainly  we  don't  want  to  see  any  weak- 
ening whatsoever  in  the  antitrust  laws,  which  have  worked  for  us 
in  the  past.  The  antitrust  laws  have  protected  the  consumer.  They 
have  protected  some  providers.  The  emergence  of  groups  of 
nonphysician  providers  as  alternatives  to  physicians  helps  to  lower 
costs  and  gives  patients  a  choice. 

If  we  weaken  these  laws  at  this  point  in  time,  some  of  the 
nonphysician  providers  who  are  now  beginning  to  emerge  will  be 
stagnated.  And  weakening  the  laws  will  lower  the  quality  of  care, 
increase  the  cost,  and  lower  the  number  of  people  that  consumers 
can  get  health  care  services  from.  So,  therefore,  we  are  definitely 
against  weakening  the  antitrust  laws. 

Mr.  O'Neil-White.  We  would  support  the  individual  to  my  right. 
We  oppose  this  exemption  for  the  same  reasons  that  Ms.  Steptoe 
pointed  out,  this  is  collusive  activity.  Seventy-five  years  of  Supreme 
Court  review  of  the  antitrust  laws  have  indicated  that  whenever 
this  activity  is  allowed,  prices  go  up,  and  the  consumers  are  dis- 
advantaged. There  is  nothing  in  the  Health  Security  Act 
that  would  convince  us  that  that  won't  happen  also  in  a  reformed 
environment. 

It  simply  legalizes  illegal  activity.  We  think  it  will  lead  to  higher 
prices,  and  there  is  a  danger  that  if  you  allow  providers  to  collec- 
tively negotiate  with  the  health  alliances,  that  there  will  be  a  defi- 
nite spillover  to  HMO's  and  PPO's  and  other  providers  in  the  mar- 
ketplace, because  these  physicians  will  also  have  to  be  negotiating 
with  those  entities  as  well. 
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We  think  there  is  a  serious  danger  of  spillover  and  clearly  there 
will  be  a  great  rise  in  prices,  even  if  vou  have  a  global  budget  or 
caps  or  whatever,  the  prices  will  simply  rise  to  the  cap.  Therefore, 
we  oppose  it. 

Ms.  Traw.  The  Washington  Business  Group  on  Health  also  be- 
lieves that  the  administration's  collective  fee  negotiation  provision 
raises  substantial  concerns.  And  I  will  echo  essentially  the  points 
that  were  just  made.  We  are  concerned  that  this  provision  would 
inevitably  result  in  higher  prices  in  the  health  care  industry  and 
that  there  is  a  significant  risk  of  spillover  into  other,  nonfee-for- 
service  sectors. 

In  our  experience  as  purchasers  in  negotiating  reasonable  prices 
for  higher  quality  care,  we  rely  on  competition  among  all  providers. 
We  believe  this  provision  will  pose  a  significant  threat  to  our  abil- 
ity to  that. 

Mr.  Mann.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Brooks.  Mr.  Goodlatte,  the  gentleman  from  Virginia. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman. 

Ms.  Steptoe,  one  of  the  areas  where  there  has  been  an  awful  lot 
of  discussion  about  waste  in  the  health  care  industry  is  in  the  proc- 
essing of  claims  by  the  insurance  companies.  C.  Everett  Koop,  the 
former  Surgeon  General,  estimates  that  we  waste  $120  billion  a 
year,  or  15  percent  of  the  total  amount  of  money  that  we  spend  on 
health  care,  because  we  do  not  have  standardized  forms.  To  some 
extent  we  have  standardized  forms  already,  but  we  need  standard- 
ized procedures  with  the  1,500  different  health  insurance  compa- 
nies. I  have  talked  to  one  small  clinic  in  Roanoke,  VA,  my  home- 
town. They  have  10  physicians.  They  deal  with  1,000  different  in- 
surance companies'  claims.  And  they  can't  standardize  the  elec- 
tronic transmission  of  their  claims,  nor  can  the  insurance  compa- 
nies process  them  that  way  at  the  other  end,  because  of  the  fact 
that  we  have  1,500  different  procedures  for  processing  claims,  and 
there  is  no  computer  program  that  can  do  that. 

So  my  question  to  you  is,  do  you  think  that  we  need  to  change 
or  set  aside  any  of  our  antitrust  laws  in  order  to  accomplish  some 
standardization  and,  if  so,  do  you  think  that  is  a  good  idea? 

Ms.  Steptoe.  Well,  sir,  I  can't  really  answer  your  question  for 
the  reason  that,  as  you  know,  the  insurance  industry  is  exempt 
from  antitrust  review.  So  there  are  constraints  on  the  Federal 
Trade  Commission  from  even  studying  or  looking  at  it.  So  I  would 
be  trespassing  on  an  area  that  I  am  barred  from  thinking  about. 

Mr.  Goodlatte.  Barred  from  thinking  about  or  acting  on? 

Ms.  Steptoe.  Barred  from  acting  on  or  even  thinking  about  as 
in:  Why  would  you  even  bother  thinking  about  it  if  you  can't  act 
on  it? 

Obviously  there  are  current  suggestions  that  McCarran-Ferguson 
be  repealed.  The  most  I  can  tell  you  is  the  Commission  is  on  record 
as  being  opposed  to  antitrust  exemptions.  But  I  can't  really  get  into 
the  details  of  your  question,  I  am  sorry. 

Mr.  Goodlatte.  The  Senate  Labor  Committee  has  already  voted 
to  repeal  McCarran-Ferguson  as  it  applies  to  insurance  in  the 
health  care  field.  I  noted  that  in  Senator  Metzenbaum's  comments. 
I  am  not  sure  I  agree  with  Senator  Metzenbaum's  approach  here 
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at  all,  but  nonetheless,  assuming  that  took  place,  would  you  then 
go  back  and  create  some  kind  of  an  exception  for  this  particular 
field? 

Ms.  Steptoe.  Well,  I  think,  again,  our  basic  position  is  that  we 
don't  like  to  create  exemptions.  But  I  think  if  there  were  a  question 
about  whether  a  particular  form  of  standard  setting  violated  the 
antitrust  law,  this  is  a  question  we  deal  with  all  the  time.  As  you 
know,  standard  setting  is  endemic  throughout  the  whole  spectrum 
of  American  industry. 

There  are  a  lot  of  standards  out  there;  most  have  not  been  chal- 
lenged by  the  antitrust  enforcers;  and  that  should  give  you  some 
comfort  that  a  great  deal  of  standard  setting  is  viewed  as  procom- 
petitive.  We  look  at  it,  we  analyze  it  under  so-called  rule  of  reason. 
That  means  we  don't  come  in  with  the  mind  set  that  the  conduct 
is  illegal  from  day  one,  and  we  examine  the  purposes  and  how  it 
will  impact  competition.  Yes,  we  could  review  a  standard-setting 
initiative. 

Mr.  GrOODLATTE.  I  would  view  it  as  very  procompetitive  in  this 
instance.  I  think  it  is  good  that  we  have  a  lot  of  health  insurance 
companies,  not  bad,  but  if  it  creates  inefficiencies  that  require  enor- 
mous amoimts  of  paperwork  when  that  could  be  replaced  by  mod- 
ern technology,  I  think  that  is  something  we  ought  to  look  at. 

Does  anybody  else  on  the  panel  have  any  comment  on  this?  If 
not,  Mr.  Chairman,  I  have  no  further  questions. 

Mr.  Brooks.  Mr.  Moorhead,  the  gentleman  from  California. 

Mr.  Moorhead.  Well,  thank  you,  Mr.  Chairman. 

You  know,  there  has  been  a  lot  of  comment  here  about  what  the 
effects  are  going  to  be  on  the  marketplace.  I  am  more  interested 
in  what  happens  to  the  patients. 

I  know  one  of  the  problems  that  the  HMO's  will  not  refer  outside 
of  their  own  specialist  group,  to  other  practitioners  unless  they 
make  a  special  deal  with  the  HMO's  at  40  percent  of  what  they 
would  normally  charge  the  person  coming  in. 

I  think  you  already  have  a  potential  antitrust  violation.  What  do 
we  have  to  do  to  enable  a  patient  that  is  dying  of  cancer  to  be  able 
to  go  to  the  City  of  Hope  or  to  UCLA,  neither  one  of  which  are  get- 
ting the  HMO  referrals? 

What  do  you  do  when  a  child  whose  life  is  in  danger  isn't  re- 
ferred to  the  children's  hospitals  from  an  HMO?  They  won't  refer 
them  except  in  rare  circumstances.  You  have  a  system  where  you 
may  not  be  violating  antitrust  laws,  but  you  are  sure  coming  close, 
because  part  of  the  provider  market  isn't  available  to  people.  Senior 
citizens  sign  up  for  HMO's  because  they  think  it  will  be  cheaper 
for  them.  When  they  really  need  something  and  their  life  is  on  the 
line,  they  are  dependent  on  whoever  is  there. 

I  know  there  are  a  lot  of  excellent  HMO's.  I  am  not  attacking 
them.  Don't  get  the  wrong  idea.  But  I  don't  think  people  are  able 
to  get  the  kind  of  health  care  they  need  today  in  California  and 
other  parts  of  the  country.  And  I  think  that  if  we  go  to  the  Clinton 
plan,  they  are  going  to  be  worse  off  than  they  are  now. 

What  about  hospitals?  You  may  have  five  hospitals  in  town,  or 
in  the  area,  but  not  enough  business  in  each  and  every  specialty 
for  the  hospital  to  have  all  the  specialized  equipment  without  very 
definitely  raising  the  cost  of  health  care. 
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I  wonder  if  we  couldn't  change  the  antitrust  laws  so  at  least  the 
nonprofit  hospitals  can  be  able  to  say,  "Look,  we  are  going  to  spe- 
cialize in  heart  care,  and  you  specialize  in  oncology,"  and  we  will 
do  it  that  way  and  be  able  to  give  people  the  top-quality  care  that 
they  need.  But  they  can't  collectively  agree  to  divide  the  functions 
in  that  way,  without  violating  antitrust  laws.  What  can  we  do  to 
make  some  changes  in  these  areas? 

I  know  what  is  happening  out  there  because  I  have  heard  testi- 
mony in  the  Commerce  Committee.  I  know  that  it  is  extremely  dif- 
ficult to  get  a  referral  to  the  best  people  from  the  HMO's.  I  know 
one  lady  who  is  a  senior  citizen  and  needs  a  hip  replacement.  She 
belongs  to  an  HMO.  And  yet  they  won't  refer  her  to  the  best  spe- 
cialist in  town  because  he  won't  reduce  his  fees  to  40  percent  of 
what  a  person  normally  pays  when  they  walk  in.  Isn't  this  locking 
up  the  market?  Who  wants  to  take  that  on? 

Mr.  O'Neil- White.  I  am  compelled  to  take  that  one  on.  Congress- 
man Moorhead. 

First  of  all,  let  me  say  that  study  after  study  after  study  has 
demonstrated  that  the  quality  of  health  care  received  within 
HMO's  is  as  good  or  better  than  the  care  received  in  the  fee-for- 
service  world.  I  first  take  issue  with  your  premise  that  HMO's  don't 
provide  quality  health  care. 

Mr.  Moorhead.  Can  you  keep  up  with  the  City  of  Hope  or  UCLA 
or  the  children's  hospitals? 

Mr.  O'Neil-White.  I  don't  have  the  specifics  on  those  particular 
services,  but  HMO's  in  many  of  our  communities  have  contracts 
with  a  number  of  those,  quote,  "high-quality  centers"  that  you 
mentioned. 

I  will  give  you  a  specific  example  that  there  is  something  called 
Mayo  Choice  offered  by  Health  Partners  HMO  in  Minnesota.  It  has 
a  direct  contract  with  the  Mayo  Clinic  which  allows  its  members 
to  opt  out  to  the  Mayo  Clinic. 

Many  of  our  plans  have  contracts,  have  relationships  with  aca- 
demic medical  centers,  other  centers  of  excellence  throughout  the 
medical  community. 

I  would  point  out  another  thing  to  you,  that  compared  to  the  fee- 
for-service  sector,  the  HMO  community,  physicians  in  the  HMO 
community,  80  percent  of  them,  more  than  80  percent  of  them  are 
board  certified,  compared  to  60  percent  in  the  fee-for-service  world. 
So  if  you  are  going  to  make  comparisons,  I  think  you  will  find  the 
quality  of  care 

Mr.  Moorhead.  What  I  am  saying — if  a  person's  life  is  on  line, 
there  ought  to  be  some  way  they  can  get  a  referral  from  their  HMO 
to  a  person  who  they  think  can  save  their  life. 

Mr.  O'Neil-White.  The  other  point  I  want  to  make  is  that  the 
majority  of  our  HMO's  have  a  product  called  point-of-service  prod- 
uct which  allows  its  members  to  opt  out  of  the  svstem  to  do  just 
what  you  are  suggesting.  They  basically  opt  into  the  fee-for-service 
world  and  they  can  select  any  physician  that  they  want  to. 

In  addition  to  that,  many  of  the  HMO's  have  contracts  with  their 
networks,  most  of  the  providers  in  any  given  community.  Those  are 
nonexclusive  networks.  The  providers  can  move  in  and  out.  The 
consumers  within  HMO's  do  have  a  wide,  wide  choice  of  physicians 
and  other  providers. 
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Mr.  MooRHEAD.  But  the  problem  with  that  is  that  you  let  them 
opt  out  at  that  point  where  it  is  obvious  they  are  going  to  need  a 
lot  of  medical  care,  and  you  thereby  get  rid  of  someone  that  is 
going  to  be  using  your  services  an  awful  lot.  You  are  going  to  be 
losing  money  on  them  at  that  point,  the  point  at  which  they  have 
cancer  or  AIDS  or  whatever.  You  would  like  to  get  rid  of  them,  but 
it  may  be  too  late  for  them  to  get  into  another  insurance  program 
at  that  point.  You  have  got  to  take  care  of  them  some  way  or  an- 
other. 

Mr.  O'Neil-White.  Right.  Congressman,  I  agree  that  we  have  to 
take  care  of  them,  and  what  I  am  suggesting  to  you  is  that  we  do, 
and  we  do  a  very  good  job  at  that.  What  you  may  be  suggesting 
is  that  we  basically  eliminate  the  concept  of  HMO's,  and  the  result 
is  a  return  to  the  fee-for-service  system,  and  I  don't  think  the  con- 
sumers out  there  want  that. 

One  of  the — the  heart  of  the  concept  of  managed  care  and  HMO's 
is  the  ability  to  selectively  contract,  use  its  leverage  in  the  market- 
place to  secure  quality  health  care  at  affordable  rates  for  its  enroll- 
ees,  and  to  eliminate  that  ability  on  the  part  of  HMO's  I  think  cuts 
the  heart  out  of  the  whole  concept. 

Mr.  MooRHEAD.  I  think  we  need  more  flexibility  in  the  system. 
If  you  go  to  a  PPO,  they  pay  the  whole  cost  of  that  expense.  If  you 
are  referred  to  somebody  else,  you  pay  20  percent  of  the  cost.  I 
think  that  HMO's  often  provide  wonderful  service,  maybe  90  or  95 
percent  of  the  time.  But  I  do  think  there  are  instances  where  you 
don't  have  a  specialist  in  every  single  area.  HMO's  have  some  won- 
derful, dedicated  people.  I  know  they  do.  I  am  not  putting  them 
down.  But  there  are  instances  where  you  need  the  flexibility  to 
refer  somebody  outside,  in  order  to  save  the  person's  life.  Not  every 
doctor  that  is  board  certified  has  that  technique  that  can  save 
someone's  life.  No  one  can  do  everything. 

If  you  are  dying  or  you  have  got  something  where  you  need  to 
be  referred,  there  ought  to  be  some  way  you  can  be  referred  out 
of  the  HMO  for  that  problem.  If  the  HMO  didn't  take  care  of  it, 
maybe  they  would  pay  80  percent,  that  is  OK.  But  there  has  got 
to  be  some  kind  of  greater  flexibility  than  we  have  got  now. 

Mr.  Fish.  Will  the  gentleman  yield?  Are  you  waiting  for  an 
answer? 

Mr.  MOORHEAD.  I  don't  seem  to  be  getting  one  very  fast. 

Mr.  O'Neil-White.  I  thought  I  had  answered  your  question.  Con- 
gressman Moorhead.  I  think  we  do  have  that  flexibility  within  our 
system.  That  is  a  point  I  will  go  back  to,  that  if  you  look  across 
the  country,  if  you  look  across  the  whole  HMO  and  managed  care 
spectrum,  we  do  provide  quality  health  care  that  is  as  good  or  bet- 
ter than  we  are  finding  in  the  fee-for-service  world. 

And  I  go  back  to  the  point  that  I  just  made,  that  we  do  have 
point-of-service  products,  we  have  expansive  networks  that  include 
centers  of  excellence,  clinics  like  the  Mayo  Clinic,  the  Cleveland 
Clinic. 

Mr.  Moorhead.  There  are  some  HMO's  that  have  contracts  with 
some  of  the  better  institutions.  I  agree  with  you  on  that.  I  am  talk- 
ing about  what  the  situation  is  across  the  board. 

If  you  knew  you  were  going  to  have  to  have  a  hip  replacement 
and  you  knew  that  the  orthopedic  man  in  your  organization  did 
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about  three  a  year,  and  you  knew  that  the  top  guy  in  town  did  sev- 
eral hundred  of  them,  and  they  were  successful,  I  don't  think  you 
would  go  to  the  guy  that  did  a  handful  of  them.  You  would  want 
to  put  your  future  in  the  hands  of  someone  you  had  confidence  in. 
I  think  you  would.  And  I  know  I  would. 

Mr.  Fish.  If  I  could  just  have  30  seconds,  Mr.  Chairman,  I  want 
to  thank  this  panel.  I  think  it  has  been  a  very  helpful,  veiy  instruc- 
tive morning.  But  there  is  one  issue  we  didn't  have  testimony  on, 
that  I  want  to  mention  briefly.  That  is  section  5501  of  H.R.  3600, 
which  says  that  the  McCarran-Ferguson  Act  shall  not  apply  to  the 
business  of  insurance  to  the  extent  such  business  relates  to  the 
provision  of  health  benefits.  It  does  not  say  health  policy.  It  says 
'^health  benefits." 

And  the  problem,  therefore,  is  that  this  language  is  not  limited 
to  health  insurance  policies.  The  bill  would  repeal  immunity  for  all 
insurer  activities  that  relate  to  the  provision  of  health  benefits.  For 
example,  automobile  insurance  and  homeowners'  policies  that  in- 
clude medical  health  benefit  features  would  be  affected. 

I  think  this  is  something  for  us  to  be  conscious  of,  because  the 
chairman  of  this  committee  has  come  forward  with  his  McCarran 
proposal,  which  is  inconsistent  with  the  approach  taken  in  H.R. 
3600. 

I  want  to  thank  the  witnesses  very  much. 

Mr.  Brooks.  To  my  distinguished  friend,  we  had  hearings  on 
McCarran-Ferguson  last  year,  and  the  same  people  would  be  in- 
volved in  this.  I  believe  we  have  just  about  resolved  the  differences 
in  McCarran-Ferguson.  We  are  looking  for  an  opportunity  to  get 
the  subcommittee  together,  and  the  full  committee.  I  think  that 
most  of  the  players  now  realize  the  realities  of  the  situation.  I 
think  we  will  pass  the  McCarran-Ferguson  amendments  that  we 
have  proposed  in  the  very  near  future. 

I  would  now  like  to  thank  the  witnesses  for  their  informative  tes- 
timony. 

For  a  century,  the  antitrust  laws  have  stood  as  a  bulwark  of  free 
enterprise,  not  only  against  anticompetitive  conduct  in  the  market- 
place, but  against  those  who  would  seek  to  institute  rigid  price  con- 
trols and  other  more  pervasive  regulatory  forms  of  consumer  pro- 
tection. We  should  think  very  carefully  before  enacting  legislation 
that  would  start  us  down  the  road  toward  more  regulation  and  less 
competition. 

In  our  effort  to  bring  the  soaring  costs  of  health  care  under  con- 
trol, we  should  be  wary  of  tampering  with  the  one  tried-and-true 
method  of  cost  containment — vigorous  competition  under  the  anti- 
trust laws. 

The  subcommittee  will  meet  on  June  22  to  consider  medical  mal- 
practice issues,  another  fascinating  subject  in  the  Health  Security 
Act. 

The  hearing  is  adjourned.  Thank  you. 

[Whereupon,  at  12:15  p.m.,  the  subcommittee  adjourned,  to  re- 
convene subject  to  call  of  the  chairman.] 
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Appendix  1. — Material  Submitted  With  the  Statement  of 
Mary  Lou  Steptoe,  Acting  Director,  Bureau  of  Competi- 
tion, Federal  Trade  Commission 


Federal  Trade  CommissKjn  W^shingion.  D.C.  20580  (2021326-2180 
EKBARGOED  UNTH.  10t30  A.M.  (EASTERN),  SEPTEMBER  15,.  .993 


FEDERAL  TRADE  COMMISSION,  JUSTICE  DEPARTMENT 
ANNOONCE  JOINT  POLICIES  FOR  HKALTH-CARE  ANTITRUST  ENFORCEMENT 

In  an  effort  to  clarify  how  the  nation's  two  federal  antitrust 

agencies  enforce  laws  governing  mergers,  joint  ventjires  and  other 

joint  activities  in  the  health  care  industry,  the  Federal  Trade 

Commission  and  the  Department  of  Justice  today  announced  six  policy 

statements  containing  "safety  zones"  for  conduct  the  agencies 

generally  will  not  challenge  under  the  antitrust  laws. 

In  addition  to  the  new  policy  statements,  the  FTC  and  the 
Justice  Department  said  they  will  respond  within  90  days  to 
requests  for  advice  from  businesses  about  topics  covered  by  the 
statements,  and  within  120  days  to  requests  for  advice  regarding 
other  non-merger  health  care  matters .   This  commitjnent  to  swift 
review  will  help  reduce  antitrust  uncertainty  during  a  time  of 
"fundamental  and  far-reaching  change"  in  the  health  care  industry, 
according  to  an  introduction  to  the  policy  statements. 

"Antitrust  enforcement  has  historically  played  an  important 
role  in  protecting  competition  in  health  care  markets  and  lowering 
the  cost  of  health  care  for  consumers,"  said  FTC  Chairman  Janet  D. 
Steiger  in  announcing  the  nolicies  and  in  highlighting  the  FTC's 
role  in  that  effort.   She  added,  however,  that  the  complexity  of 
antitrust  law  as  it  applies  to  health  care  "has  given  rise  to  the 
need  for  greater  clarity. . .so  that  legitimate  conduct  is  not 
deterred  by  unwarranted  fears  of  antitrust  prosecution....  These 
safety  zones  confirm  what  the  agencies '  previous  enforcement 
records  bear  out:   that  the  covered  activities  normally  do  not  pose 
a  threat  to  competition  or  consumers." 

The  policy  statements  embody  the  longstanding  practice  of  both 
agencies  to  challenge  only  that  conduct  that  is  likely  to  suppress 
competition  and  cause  consumer  harm,  and  several  examples  are 
included  to  illustrate  this.   According  to  the  introduction, 
"inclusion  of  certain  conduct  within  the  safety  zones  does  not 
imply  that  conduct  falling  outside  the  safety  zones  is  likely  to  be 
challenged  by  the  agencies."   The  statements  include  an  outline  of 
the  analysis  that  the  agencies  will  apply  in  reviewing  conduct 
which  falls  outside  the  safety  zones. 
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(Health  Care  Policy— 09/15/93) 

Under  the  statements,  except  in  extraordinary  circumstances, 
the  agencies  will  not  challenges 

1.  Hospital  mergers  where  one  hospital  haB  fewer  than  100  beds, 
has  fewer  than  40  patients  a  day,  and  is  more  than  five  years  old. 

The  agencies  noted  that  they  have  challenged  just  eight  of  the  more 
than  200  hospital  mergers  that  have  taken  place  in  the  United 
States  since  1987. 

2.  Joint  ventures  among  hospitals  to  purchase,  operate  and  market: 
high- technology  or  other  expensive  medical  equipment,  that  involve 
only  the  number  of  hospitals  necessary  to  support  the  equipment. 
If  more  than  the  minimum  number  of  hospitals  are  included  in  the 
venture,  but  the  additional  hospitals  could  not  suppori:  the 
equipment  on  their  own  or  through  a  competing  joint  venture,  the 
agencies  will  not  challenge  the  venture.   Neither  the  FTC  nor 
Justice  has  ever  challenged  a  joint  venture  among  hospitals  to 
purchase,  operate  and  market  high-tech  or  other  expensive  medical 
equipment,  the  agencies  noted. 

3.  The  collective  provision  by  physiciems  of  medical  information 
to  help  purchasers  of  their  services  resolve  issues  about  the  mode, 
quality  or  efficiency  of  medical  treatment.   Thus,  the  agencies 
would  not  object  to  a  medical  society  collecting  outcome  data  from 
its  members  about  a  particular  procedure  and  then  providing  that 
information  to  purchasers.   Nor  would  they  challenge  the  develop- 
ment of  suggested  standards  for  clinical  patient  care  by  physi- 
cians.  This  safety  zone  does  not  protect  physician  conduct  to 
coerce  compliance  with  recommendations  and  does  not  cover  the 
collective  provision  of  fee-related  infomation  to  purchasers. 

4 .  Participation  by  competing  hospitals  in  sxrrveys  of  prices  for 
hospital  services,  or  salaries,  wages  or  benefits  of  hospital 
personnel,  under  certain  conditions  designed  to  ensure  the  data  is 
not  used  to  coordinate  prices  or  costs.   To  satisfy  these  condi- 
tions, the  survey  must  be  managed  by  a  legitimate  third-party;  the 
data  hospitals  provide  must  be  more  than  three  months  old;  and  at 
least  five  hospitals  must  report  the  data  on  which  each  statistic 
is  based.   No  one  hospital's  data  can  represent  more  than  25 
percent  of  the , statistic,  and  the  survey  results  must  be 
sufficiently  aggregated  to  make  it  impossible  to  determine  the 
prices  or  compensation  for  any  particular  hospital. 

5.  Joint  purchasing  arrangements  among  health  care  providers,  as 
long  as  they  meet  conditions  designed  to  ensure  they  do  not  become 
vehicles  for  collusive  purchasing  or  for  price  fixing.   To  fall 
within  this  safety  zone,  the  purchases  made  by  the  health  care 
providers  must  account  for  less  than  35  percent  of  the  total  market  I 
for  the  purchased  'items;  and  for  joint  purchasing  arrangements 
including  direct  competitors,  the  cost  of  the  purchased  items  must 
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account  for  less  than  20  percent  of  the  total  revenues  of  each 
purchaser. 

6.   Physician  network  joint  ventures  comprised  of  no  more  than  20 
percent  of  the  physiciems  in  any  specialty  in  a  geographic  market 
who  have  active  hospital  staff  privileges  and  who  share  substantial 
financial  risk.   The  agencies  note  that  ventures  falling  outside 
the  safety  zone  still  may  pass  muster  under  the  antitrust  laws 
under  various  circumstances.   In  these  cases,  the  ventures  will  be 
analyzed  by  a  weighing  of  their  competitive  risks  and  benefits. 

The  Commission  vote  to  approve  the  new  policy  statements  was 
4-1,  with  Commissioner  Deborah  K.  Owen  dissenting.   In  dissenting 
from  the  Commission's  action.  Commissioner  Owen  noted  that  some  of 
these  Policy  Statements  'retreat  from  our  vigorous  enforcement 
stance  of  recent  years,  and  particularly  from  the  1992  Horizontal 
Merger  Guidelines,  in  several  respects.   This  raises  the  specter  of 
less  energetic  prosecution  of  certain  anticompetitive  activity  in 
this  industry,  thereby  posing  a  serious  question  of  harm  to  some 
consumers  in  an  area  where  they  are  gravely  concerned  eibout  prices, 
quality,  and  availability  of  services.   Some  of  today's  action 
effectively  constitutes  a  special-interest  antitrust  exemption  that 
should  more  appropriately  be  accomplished  through  legislative 
action,  if  at  all,  and  poses  a  serious  question  of  unfairness. 
Other  industries,  including  those  experiencing  similar,  dynamic 
changes,  will  not  be  blessed  with  the  seune  relief,  nor  with  the 
availability  of  expedited  advisory  opinion  mechanisms,  no  matter 
how  justified  their  need."   [Footnote  omitted.] 

Copies  of  the  health  care  antitrust  policies  are  available 
from  the  FTC's  Public  Reference  Branch,  Room  130,  6th  Street  and 
Pennsylvania  Avenue,  N.W.,  Washington,  D.C.  20580;  202-326-2222; 
TTY  for  the  hearing  impaired  202-326-2502. 

#  #  # 

MEDIA  CONTACT:       Bonnie  Jansen,  Office  of  Public  Affairs 

202-326-2161 

STAFF  CONTACTS:     Mary  Lou  Steptoe,  Bureau  of  Competition 

202-326-2555 

Mark  D.  Whitener,  202-326-2845 
James  C.  Egan,  Jr.,  202-326-2886 
Mark  J.  Horoschak,  202-326-2756 

(FTC  File  No.  P859910) 
(health) 
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JBepartment  of  ^viititt 


FOR  IMMEDIATE  RELEASE  AT 

WEDNESDAY,  SEPTEMBER  15,  1993  (202)  616-2771 

TDD  (202)  514-1868 

ANTITRUST  KNTORCEMEKT  POLICY  STATHMKNTS 
ISSTTED  PQB  WTtALTH  CARE  INDUSTRY 

WASHINGTON,  B.C.  --  First  Lady  Hillary  Rodham  Clinton, 
Attorney  General  Janet  Reno  and  Anne  K.  Bingaman,  Assistomt 
Attorney  General  for  the  Antitrust  Division,  were  joined  by 
Federal  Trade  Commission  Chairman  Janet  D.  Steiger  and  prominent 
members  of  Congress  at  the  Department  of  Justice  to  emnounce 
steps  to  make  health  care  more  available  and  affordable  to  all 
Americans. 

The  Department  of  Justice  and  the  Federal  Trade  Commission 
issued  six  antitrust  enforcement  policy  statements  to  provide 
guidance  to  hospitals  and  health  care  providers  to  kTiOw  whether 
they  can  enter  into  mergers  and  joint  ventures  without  violating 
the  antitrust  laws.   The  policy  statements  will  help  alleviate 
uncertainty  within  the  health  care  industry  ma)cing  it  easier  for 
mergers  and  joint  ventures  to  take  place,  resulting  in  lower 
health  care  costs. 

Assistant  Attorney  General  Anne  K.  Bingaman  said,  "Many 
health  care  providers  have  delayed  cooperative  cost-cutting 
arrangements  because  of  uncertainty  about  antitrust  restrictions. 
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I  wholeheartedly  believe  that  these  new  policies  will  bring  do%m 
costs  to  health  care  consumers  while  providing  effective  quality 
health  care  services." 

The  policy  statements  provide  emtitrust  safety  zones  which 
describe  circumstances  under  which  the  Department  of  Justice  amd 
the  Federal  Trade  Commission  will  not  challenge: 

--Hospital  mergers; 

--Hospital  joint  ventures  involving  high- technology  or  other 
expensive  medical  equipment; 

--Physicians'  provision  of  information  to  purchasers  of 
health  care  services; 

--Hospital  participation  in  exchanges  of  price  and  cost 
information; 

--Joint  purchasing  arrangements  among  health  care  providers; 

--Physician  network  joint  ventures. 

The  Department  of  Justice  and  Federal  Trade  Commission  are 
also  committing  themselves  to  an  expedited  business  review 
procedure  under  which  the  agencies  would  provide  responses  within 
90  days,  after  all  necessary  information  is  received,  to 
requestors  seeking  guidance  on  health  care  joint  ventures  and 
information  exchanges. 

Today's  announcement  is  part  of  the  Administration's  efforts 
to  reform  the  nation's  health  care  system.   The  Justice 
Department  is  also  currently  evaluating  measures  which  may 
increase  federal  power  to  combat  fraud  and  abuse.   For  example. 
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strengthening  ant 1 -kickback  laws  and  making  the  heavy  penalties 
against  defrauding  the  government  applicable  to  those  who  defraud 
the  private  health  care  system,  as  well . 

Senator  Howard  Metzenbaum  (D-OH)  and  Representative  Jack 
Brooks  (D-TX)  took  part  in  the  announcement  at  the  Department  of 
Justice. 

««# 
93-271 
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DEPARTMENT  OF  JUSTICE  AND  FTC 
ANTITRUST  ENFORCEMENT  POLICY  STATEMENTS 
IN  THE  HEALTH  CARE  AREA 


The  Department  of  Justice  and  the  FTC  today  issued  six  statements  of  their 
antitrust  enforcement  policies  regarding  mergers  and  other  joint  activities  among  health 
care  providers. 

The  six  statements  address:  (1)  hospital  mergers;  (2)  hospital  joint  ventures 
involving  high-technology  or  other  expensive  medical  equipment;  (3)  physicians'  provision 
of  information  to  purchasers  of  health  care  services;  (4)  hospital  participation  in 
exchanges  of  price  and  cost  information;  (5)  joint  purchasing  arrangements  among  health 
care  providers;  and  (6)  physician  network  joint  ventures. 

The  statements  are  designed  to  provide  information  to  the  health  care  community 
in  a  time  of  tremendous  change,  and  to  resolve,  as  completely  as  possible,  any  antitrust 
uncertainty  that  might  deter  t)eneficial  mergers  or  joint  ventures  that  promise  to  reduce 
health  care  costs.  Sound  antitrust  enforcement  will  not  impede  efficient  transactions,  but 
it  will  continue  to  protect  consumers  against  truly  anticompetitive  activities  that  lead  to 
higher  prices. 

Antitrust  analysis  is  inherently  fact-intensive.  The  six  policy  statements  give  health 
care  providers  guidance,  in  the  form  of  "antitrust  safety  zones,"  which  describe  the 
circumstances  under  which  the  Agencies  will  not  challenge  conduct  under  the  antitrust 
laws.  The  statements  also  summarize  the  analysis  the  Agencies  will  use  to  review 
conduct  which  falls  outside  the  antitrust  safety  zones. 
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Providers  who  wish  to  have  the  Agencies'  views  on  specific  joint  activities  that  they 
plan  to  undertake  may  obtain  a  timely  resfxjnse  through  the  Department's  expedited 
business  review  procedure  or  the  FTC's  advisory  opinion  procedure  for  the  health  care 
community.  In  the  policy  statements,  the  Agencies  commit  to  respond  to  requests  within 
90  days  after  ail  necessary  information  is  received  regarding  any  matter  addressed  in  the 
statements  except  hospital  mergers  outside  the  antitrust  safety  zone.  The  Agencies 
make  this  commitment  to  swift  and  certain  expedited  review  in  an  effort  to  reduce  antitrust 
uncertainty  for  the  health  care  industry  in  a  time  of  fundamental  and  far-reaching  change. 
The  Agencies  also  recognize  that,  in  light  of  such  change,  additional  antitrust  guidance 
may  be  desirable  in  the  areas  covered  by  these  policy  statements,  as  well  as  in  other 
evolving  health  care  contexts.  Consequently,  the  Agencies  will  issue  additional  policy 
statements  as  warranted. 

HOSPITAL  MERGERS 

The  Agencies  have  challenged  only  eight  of  well  over  200  hospital  mergers  in  the 
last  five  years.  Many  hospital  mergers  do  not  present  antitrust  concerns  because  the 
merging  hospitals  are  not  significant  competitors  of  each  other.  In  other  cases,  where  a 
merger  substantially  reduced  the  number  of  competing  hospitals  in  an  area,  the  Agencies 
in  the  past  have  refrained  from  bringing  an  action  t>ecause  the  merger  produced 
significant  cost  savings  that  could  not  otherwise  be  realized. 

The  policy  statement  establishes  an  antitrust  safety  zone  for  mergers  ./here  one 
of  the  merging  hospitals  is  small.  Specifically,  the  Agencies  commit  not  to  challenge, 
absent  extraordinary  circumstances,  a  merger  in  which  one  of  the  merging  hospitals  has 
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less  than  100  licensed  beds  and  an  average  daily  Inpatient  census  of  less  than  40 
patients.  This  antitrust  safety  zone  will  be  especially  helpful  for  small  rural  hospitals,  who 
consider  a  merger  necessary  in  order  to  continue  providing  services,  but  who  fear  the 
cost  of  an  expensive  investigation  by  federal  antitrust  authorities. 

Hospitals  which  are  unsure  if  they  are  within  the  safety  zone  may  obtain  timely 
adyice  from  the  Agencies  through  the  expedited  90-day  review  procedure  set  forth  in  the 
policy  statement. 

HOSPITAL  JOINT  VENTURES  INVOLVING 
HIGH-TECHNOLOGY  OR  OTHER  EQUIPMENT 

The  Agencies  have  never  challenged  a  joint  venture  among  hospitals  to  purchase 
or  operate  high-technology  or  other  expensive  medical  equipment.  In  most  cases,  these 
collaborative  activities  create  procompetitive  efficiencies  that  benefit  consumers,  which 
outweigh  any  potential  anticompetitive  harm.  Although  numerous  hospitals  presently 
participate  in  joint  ventures,  it  has  been  suggested  that  fear  of  antitrust  enforcement 
currently  chilis  such  ventures  and  forces  hospitals  to  purchase  expensive  equipment 
individually,  even  though  joint  ventures  clearly  would  be  more  efficient  and  less 
expensive. 

The  policy  statement  sets  out  an  antitrust  safety  zone  for  joint  ventures  involving 
high-technology  or  other  expensive  equipment  that  must  be  shared  in  order  to  allow  the 
hospitals  to  recover  the  cost  of  acquiring,  operating  and  marketing  the  services  provided 
by  the  equipment.  As  long  as  the  joint  venture  is  reasonably  necessary  to  recover  these 
costs  and  does  not  include  a  hospital  or  a  group  of  hospitals  that  could  have  offered  a 
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competing  service  to  the  planned  joint  venture,  tt>e  Agencies  will  not  challenge,  absent 
extraordinary  circumstances,  the  formation  or  operation  of  the  venture.  For  example,  joint 
ventures  among  rural  hospitals  to  share  MRIs  or  other  expensive  equipment  and 
agreements  among  community  hospitals  to  operate  helicopter  or  other  expensive  services 
jointly  normally  will  fall  within  the  antitrust  safety  zone. 

Joint  ventures  that  fall  outside  the  antitrust  safety  zone  do  not  necessarily  raise 
significant  antitrust  concerns.  The  policy  statement,  therefore,  includes  a  brief  description 
and  examples  of  how  these  ventures  will  be  analyzed.  Hospitals  considering  joint 
ventures  may  obtain  timely  advice  from  the  Agencies  through  the  expedited  90-day  review 
procedure  set  forth  in  the  policy  statement. 

PHYSICIANS'  PROVISION  OF  INFORMATION 
TO  PURCHASERS  OF  HEALTH  CARE  SERVICES 

This  policy  statement  defines  an  antitrust  safety  zone  that  covers  the  collective 
provision  of  non-price  information  by  physicians  to  purchasers  of  health  care  services. 
The  collective  provisio'  of  this  type  of  information  will  have  procompetitive  benefits  and 
allow  physicians  to  work  with  health  care  purchasers  to  improve  the  quality  of  care  that 
patients  receive.  The  policy  statements  provide  that  the  Agencies  will  not  challenge, 
absent  extraordinary  circumstances,  the  collective  provision  of  underlying  medical  data, 
including  the  development  of  suggested  practice  parameters. 

The  safety  zone  would  not  cover  physicians  who  collectively  threaten  to  or  actually 
refuse  to  deal  with  a  purchaser  because  they  object  to  the  purchaser's  administrative, 
clinical  or  other  terms  governing  the  provision  of  services.   In  addition,  it  does  not  cover 
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the  collective  provision  of  fee-related  information.  The  collective  provision  of  price 
information  is  not.  however,  necessarily  illegal.  Physicians  who  wish  collectively  to 
provide  such  information  may  receive  timely  advice  from  the  Agencies  under  the 
expedited  90-day  review  procedure. 

HOSPITAL  PARTICIPATION  IN  EXCHANGES 
OF  PRICE  AND  COST  INFORMATION 

This  policy  statement  defines  an  antitrust  safety  zone  that  covers  hospital 
participation  in  written  surveys  of  prices  for  hospital  services  or  wages,  salaries  or 
benefits  of  hospital  personnel.  The  safety  zone  applies  where  (1)  the  survey  is  managed 
by  a  third  party,  (2)  the  information  collected  for  the  survey  is  more  than  three  months 
old,  and  (3)  the  price  or  cost  data  reported  are  based  on  data  from  at  least  five  hospitals 
and  aggregated  so  that  the  prices  charged  or  compensation  paid  by  particular  hospitals 
cannot  be  identified. 

The  policy  statement  also  includes  a  description  of  how  the  Agencies  will  evaluate 
information  exchanges  that  fall  oi'side  the  antitmst  safety  zone.  Hospitals  that  are 
unsure  of  the  legality  of  a  proposed  survey  can  obtain  timely  advice  from  the  Agencies 
through  the  expedited  90-day  review  procedure  set  forth  in  the  policy  statement. 

JOINT  PURCHASING  ARRANGEMENTS 
AMONG  HEALTH  CARE  PROVIDERS 

Most  joint  purchasing  arrangements  among  hospitals  or  other  health  care  providers 

do  not  raise  antitrust  concerns;  indeed  the  Agencies  have  never  challenged  such  a  joint 

purchasing  arrangement.   Such  collaborative  activities  typically  allow  the  participants  to 
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achieve  efficiencies  tfiat  will  benefit  consumers.  This  policy  statement  covers 
anangements  among  providers  to  purchase  such  goods  and  services  as  laundry  or  food 
services,  computer  or  data  processing  services,  and  prescription  drug  and  other 
pharmaceutical  products. 

Under  the  policy  statement,  the  Agencies  will  not  challenge,  absent  extraordinary 
circumstances,  a  joint  purchasing  arrangement  if  the  group's  purchases  account  for  less 
than  35  percent  of  the  total  purchases  of  the  relevant  product  or  service,  and  the  cost  of 
the  product  or  service  t)eing  jointly  purchased  accounts  for  less  than  20  percent  of  the 
total  revenues  from  all  products  or  services  sold  by  each  participant  in  the  joint 
purchasing  arrangement. 

PHYSICIAN  NETV/ORK  JOINT  VENTURES 

This  policy  statement  sets  forth  the  Agencies'  analysis  of  the  formation  of  physician 
network  joint  ventures  that  are  controlled  by  physicians  and  that  jointly  market  the 
services  of  their  member  physicians.  These  ioint  arrangements  have  the  potential  to 
provide  quality  services  at  reduced  costs,  and  can  offer  significant  procompetitive  benefits 
for  consumers.  Physicians  who  participate  in  legitimate  network  joint  ventures  can 
collectively  provide  information  to  health  care  purchasers,  and  jointly  negotiate  with  them. 

The  policy  statement  sets  forth  an  antitrust  safety  zone  that  covers  physician 
network  joint  ventures  comprised  of  20  percent  or  less  of  the  physicians  in  each  physician 
specialty  in  the  relevant  geographic  market,  when  the  members  share  substantial  financial 
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risk.  The  statement  includes  examples  of  physician  network  Joint  ventures  that  would 
meet  the  requirement  of  sharing  substantial  financial  risk. 

The  statement  also  includes  a  brief  description  and  examples  to  illustrate  how  the 
Agencies  will  analyze  a  physician  network  joint  venture  that  does  not  fall  within  the 
antitrust  safety  zone.  Physicians  forming  network  joint  ventures  can  obtain  timely  antitmst 
advice  from  the  Agencies  under  the  expedited  90-day  review  procedure. 
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DEPARTMENT    OF  JUSTICE  AND  FEDERAL  TRADE 

COMMISSION    ANTITRUST    ENFORCEMENT    POUCY 

STATEMENTS    IN  THE  HEALTH  CARE  AREA 


The  Department  of  Justice  and  the  Federal  Trade  Commission 
(the  "Agencies")  set  forth  below  six  statements  of  their 
antitrust  enforcement  policies  regarding  mergers  and  various 
joint  activities  in  the  health  care  area.   The  six  policy 
statements  address:   (1)  hospital  mergers;  (2)  hospital  joint 
ventures  involving  high-technology  or  other  expensive  medical 
equipment;  (3)  physicians'  provision  of  information  to 
purchasers  of  health  care  services;  (4)  hospital  participation 
in  exchanges  of  price  and  cost  information;  (5)  joint  purchasing 
arrangements  among  health  care  providers;  and  (6)  physician 
network  joint  ventures. 

These  policy  statements  are  designed  to  provide  education 
and  instruction  to  the  health  care  community  in  a  time  of 
tremendous  change,  and  to  resolve,  as  completely  as  possible, 
the  problem  of  antitirust  uncertainty  that  some  have  said  may 
deter  mergers  or  joint  ventures  that  would  lower  health  care 
costs.   Sound  antitrust  enforcement  will  continue  to  protect 
consumers  against  truly  anticompetitive  activities. 

Antitrust  analysis  is  inherently  fact-intensive.   The 
following  policy  statements  give  health  care  providers  guidance 
in  the  form  of  "antitrust  safety  zones,"  which  describe  the 
circumstances  under  which  the  Agencies  will  not  challenge 
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conduct  as  violative  of  the  antitrust  laws  as  a  matter  of 
prosecutorial  discretion.   The  inclusion  of  certain  conduct 
within  the  antitrust  safety  zones  does  not  imply  that  conduct 
falling  outside  the  safety  zones  is  likely  to  be  challenged  by 
the  Agencies.   The  statements  set  forth  an  outline  of  the 
analysis  the  Agencies  will  use  to  review  conduct  which  falls 
outside  the  antitrust  safety  zones. ^ 

The  policy  statements  also  set  forth  the  Department's 
expedited  business  review  procedure  and  the  Federal  Trade 
Commission's  advisory  opinion  procedure  under  which  the  health 
care  community  can  obtain  the  Agencies'  antitrust  enforcement 
intentions.   The  policy  statements,  for  the  first  time,  commit 
the  Agencies  to  responding  to  requests  for  business  reviews  or 
advisory  opinions  from  the  health  care  community  no  later  than 
90  days  after  all  necessarv  information  is  received  regarding 
any  matter  addressed  in  the  statements,  except  requests  relating 
to  hospital  mergers  outside  the  antitrust  safety  zone.   The 
Agencies  also  will  respond  to  business  review  or  advisory 
opinion  requests  regarding  other  non-merger  health  care  matters 
within  120  days  after  all  necessary  information  is  received. 
The  Agencies  intend  to  work  closely  with  persons  making  requests 
to  clarify  what  information  is  necessary  and  to  provide  guidance 
throughout  the  process.   The  Agencies  make  this  commitment  to 


^  These  policy  statements  are  intended  to  describe  the 
Agencies'  analysis  of  conduct  falling  outside  the  antitrust 
safety  zones  in  understandable  terms,  not  to  deviate  from 
applicable  law  or  policy  statements.  i 
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swift  and  certain  expedited  review  in  an  effort  to  reduce 
antitrust  uncertainty  for  the  health  care  industry  in  what  the 
Agencies  recognize  is  a  time  of  fundamental  and  far-reaching 
change . 

The  Agencies  also  recognize  that,  in  light  of  such  change, 
additional  antitrust  guidance  may  be  desirable  in  the  areas 
covered  by  these  policy  statements  as  well  as  in  other  evolving 
health  care  contexts.   Consequently,  the  Agencies  will  issue 
additional  policy  statements  as  warranted. 
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1.    STATEMENT  OF  DEPARTMENT  OF  JUSTICE  AND  FEDERAL 

TRADE  COMMISSION  ENFORCEMENT  POLICY 

ON  MERGERS  AMONG  HOSPITALS 


Introduction 

Most  hospital  mergers  and  acquisitions  ("mergers")  do  not 
present  competitive  concerns.  While  careful  analysis  may  be 
necessary  to  determine  the  likely  competitive  effect  of  a 
particular  hospital  merger,  the  competitive  effect  of  many 
hospital  mergers  is  relatively  easy  to  assess.   This  statement 
sets  forth  an  antitrust  safety  zone  for  certain  mergers  in  light 
of  the  Agencies'  extensive  experience  analyzing  hospital 
mergers.   Mergers  that  fall  within  the  antitrust  safety  zone 
will  not  be  challenged  by  the  Agencies  under  the  antitrust  laws, 
absent  extraordinary  circumstances.^  This  policy  statement  also 
briefly  describes  the  Agencies'  antitrust  analysis  of  hospital 
mergers  that  fall  outside  the  antitrust  safety  zone. 

A.   Antitrust  Safety  Zone:     Mergers  Of  Hospitals  That 

Will  Not  Be  Challenged,  Absent  Extraordinary 
Clrcxifflstances,  By  The  Agencies 

The  Agencies  will  not  challenge  any  merger  between  two 
general  acute-care  hospitals  where  one  of  the  hospitals  (1)  has 
an  average  of  fewer  than  100  licensed  beds  over  the  three  most 


^  The  Agencies  are  confident  that  conduct  falling  within 
the  antitrust  safety  zones  contained  in  these  six  policy 
statements  is  very  unlikely  to  raise  competitive  concerns. 
Accordingly,  the  Agencies  anticipate  that  extraordinary 
circumstances  warranting  a  challenge  to  such  conduct  will  be 
rare. 
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recent  years,  and  (2)  has  an  average  daily  inpatient  census  of 
fewer  than  40  patients  over  the  three  most  recent  years,  absent 
extraordinary  circumstances.   This  antitrust  safety  zone  will 
not  apply  if  that  hospital  is  less  than  5  years  old. 

The  Agencies  recognize  that  in  some  cases  a  general  acute 
care  hospital  with  fewer  than  100  licensed  beds  and  an  average 
daily  inpatient  census  of  fewer  than  40  patients  will  be  the 
only  hospital  in  a  relevant  market.   As  such,  the  hospital  does 
not  compete  in  any  significant  way  with  other  hospitals. 
Accordingly,  mergers  involving  such  hospitals  are  unlikely  to 
reduce  competition  substantially. 

The  Agencies  also  recognize  that  many  general  acute  care 
hospitals,  especially  rural  hospitals,  with  fewer  than  100 
licensed  beds  and  an  average  daily  inpatient  census  of  fewer 
than  40  patients  are  unlikely  to  achieve  the  efficiencies  that 
larger  hospitals  enjoy.   Some  of  those  cost-saving  efficiencies 
may  be  realized,  however,  through  a  merger  with  another 
hospital. 

B.   The  Agencies'  Analysis  Of  Hospital  Mergers 
That  Fall  Outside  The  Antitrust  Safety  Zone 

Hospital  mergers  that  fall  outside  the  antitrust  safety 
zone  are  not  necessarily  anticompetitive,  and  "aay  be 
procompetitive.   The  Agencies'  analysis  of  hospital  mergers 
follows  the  five  steps  set  forth  in  the  Department  of  Justice- 
Federal  Trade  Commission  1992  Horizontal  Merger  Guidelines. 
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Applying  the  analytical  framework  of  the  Merger  Guidelines 
to  particular  facts  of  specific  hospital  mergers,  the  Agencies 
often  have  concluded  that  an  investigated  hospital  merger  will 
not  result  in  a  substantial  lessening  of  competition  in 
situations  where  market  concentration  might  otherwise  raise  an 
inference  of  anticompetitive  effects.   Such  situations  include 
transactions  where  the  Agencies  found  that:   (1)  the  merger 
would  not  increase  the  likelihood  of  the  exercise  of  market 
power  either  because  of  the  existence  post-merger  of  strong 
competitors  or  because  the  merging  hospitals  were  sufficiently 
differentiated;  (2)  the  merger  would  allow  the  hospitals  to 
realize  significant  cost  savings  that  could  not  otherwise  be 
realized;  or  (3)  the  merger  would  eliminate  a  hospital  that 
likely  would  fail  with  its  assets  exiting  the  market. 

Antitrust  challenges  to  hospital  mergers  are  relatively 
rare.   Of  the  more  than  200  hospital  mergers  in  the  United 
States  since  1987,  the  Agencies  have  challenged  only  eight,  and 
in  several  cases  sought  relief  only  as  to  part  of  the 
transaction.   Most  reviews  of  hospital  mergers  conducted  by  the 
Agencies  are  concluded  within  one  month. 

*  *  * 

If  hospitals  are  considering  mergers  that  appear  to  fall 
within  the  antitrust  safety  zone  and  believe  they  need 
additional  certainty  regarding  the  legality  of  their  conduct 
under  the  antitrust  laws,  they  can  take  advantage  of  the 
Department's  business  review  procedure  (28  C.F.R.  §  50.6  (1992)) 
or  the  Federal  Trade  Commission's  advisory  opinion  procedure  (16 
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C.F.R.  SS   1.1-1.4  (1993)).   The  Agencies  will  respond  to 
business  review  or  advisory  opinion  requests  on  behalf  of 
hospitals  considering  mergers  that  appear  to  fall  within  the 
antitrust  safety  zone  within  90  days  after  all  necessary 
information  is  submitted. 
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2.   STATEMENT  OF  DEPARTMENT  OF  JUSTICE  AND  FEDERAIi 
TRADE  COMMISSION  ENFORCEMENT  POLICY 
ON  HOSPITAL  JOINT  VENTURES  INVOLYING  HIGH- 
TECHNOLOGY  OR  OTHER  EXPENSIVE  MEDICAL  EQUIPMENT 

Introduction 

Most  hospital  joint  ventures  to  purchase,  operate,  and 
market  the  services  of  high-technology  or  other  expensive 
medical  equipment  do  not  create  antitrust  problems.   In  most 
cases,  these  collaborative  activities  create  procompetitive 
efficiencies  that  benefit  consumers.   These  efficiencies  include 
the  provision  of  services  at  a  lower  cost  or  the  provision  of  a 
service  that  would  not  have  been  provided  absent  the  joint 
venture.   Sound  antitrust  enforcement  policy  distinguishes  those 
joint  ventures  that  on  balance  benefit  the  public  from  those 
that  may  increase  costs  without  providing  a  countervailing 
benefit,  and  seeks  to  prevent  only  those  that  are  harmful  to 
consumers.   The  Agencies  have  never  challenged  a  joint  venture 
among  hospitals  to  purchase,  operate  and  market  high-technology 
or  other  expensive  medical  equipment. 

This  statement  of  enforcement  policy  sets  forth  an 
antitrust  safety  zone  that  describes  hospital  high-technology  or 
other  expensive  medical  equipment  joint  ventures  that  will  not 
be  challenged,  absent  extraordinary  circumstances,  by  the 
Agencies  under  the  antitrust  laws.   It  also  describes  the 
Agencies'  antitrust  analysis  of  hospital  high-technology  joint 
ventures  that  fall  outside  the  antitrust  safety  zone.   Finally, 
this  statement  includes  examples  of  its  application  to  hospital 
high-technology  joint  ventures. 
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A.     Antitrust  Sttfety  Zone:     Hospital  Hlgh-Teohnology 

Joint  Ventures  That  Will  Not  Be  Challenged,  Absent 
Extraordinary  Ciroumstanoes ,  By  The  Agencies 

The  Agencies  will  not  challenge  under  the  antitrust  laws 
any  joint  venture  among  hospitals  to  purchase,  operate,  and 
market  the  services  of  high-technology  or  other  expensive 
medical  equipment  if  the  joint  venture  includes  only  the  number 
of  hospitals  whose  participation  is  needed  to  support  the 
equipment,  absent  extraordinary  circumstances.^   A  joint 
venture  that  includes  additional  hospitals  also  will  not  be 
challenged  if  the  additional  hospitals  could  not  support  the 
equipment  on  their  own  or  through  the  formation  of  a  competing 
joint  venture,  absent  extraordinary  circumstances. 

For  example,  if  two  hospitals  are  each  unlikely  to  be  able 
to  recover  the  cost  of  individually  purchasing,  operating  and 
marketing  the  services  of.  a  magnetic  resonance  imager  (MRI)  over 
its  useful  life,  their  joint  venture  with  respect  to  the  MRI 
would  not  be  challenged  by  the  Agencies.   On  the  other  hand,  if 
the  same  two  hospitals  entered  into  a  joint  venture  with  a  third 
hospital  that  independently  could  have  purchased,  operated,  and 
marketed  an  MRI  in  a  financially  viable  manner,  the  joint 
venture  would  not  be  in  this  antitrust  safety  zone.   If, 


^  A  hospital  or  group  of  hospitals  will  be  considered  able 
to  support  high-technology  or  other  expensive  medical  equipment 
for  purposes  of  this  antitrust  safety  zone  if  it  could  recover 
the  acquiring,  operating,  and  marketing  costs  of  the  equipment 
over  its  useful  life.   If  the  joint  venture  is  limited  to 
purchasing,  only  the  acquiring  costs  are  relevant.   If  the  joint 
venture  is  limited  to  purchasing  and  operating,  only  the 
acquiring  and  operating  costs  are  relevant. 
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however,  none  of  the  three  hospitals  could  have  supported  an  MRI 
by  itself,  the  Agencies  would  not  challenge  the  joint  venture.* 

Information  necessary  to  determine  whether  the  costs  of  a 
piece  of  high-technology  medical  equipment  could  be  recovered 
over  its  useful  life  is  normally  available  to  any  hospital  or 
group  of  hospitals  considering  such  a  purchase.   This 
information  may  include  the  cost  of  the  equipment,  its  expected 
useful  life,  the  minimum  nximber  of  procedures  that  must  be  done 
to  meet  a  machine '^s  financial  breakeven  point,  the  expected 
number  of  procedures  the  equipment  will  be  used  for  given  the 
population  served  by  the  joint  venture  and  the  expected  price  to 
be  charged  for  the  use  of  the  equipment.   Expected  prices  and 
costs  should  be  confirmed  by  objective  evidence,  such  as 
experiences  in  similar  markets  for  similar  technologies. 

B.  The  Agencies'  Analysis  of  Hospital  High-Technology  Or 
Other  Expensive  Medical  Equipment  Joint  Ventures  That 
Fall  Outside  the  Antitrust  Safety  Zone 

The  Agencies  recognize  that  joint  ventures  that  fall  outside 
the  antitrust  safety  zone  do  not  necessarily  raise  significant 
antitrust  concerns.   The  Agencies  will  apply  a  "rule  of  reason" 


*  The  antitrust  safety  zone  described  in  this  statement 
applies  only  to  the  joint  venture  and  agreements  reasonably 
necessary  to  the  venture.   It  would  not  apply  to  or  protect,  for 
example,  agreements  made  by  participants  in  a  joint  venture  that 
are  related  to  a  service  not  provided  by  the  venture. 
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analysis  in  their  antitrust  review  of  such  joint  ventures.'  The 
objective  of  this  analysis  is  to  determine  whether  the  joint 
venture  may  reduce  competition  substantially,  and  if  it  might, 
whether  it  is  likely  to  produce  procompetitive  efficiencies  that 
outweigh  its  anticompetitive  potential.   This  analysis  is 
flexible  and  takes  into  account  the  nature  and  effect  of  the 
joint  venture,  the  characteristics  of  the  services  involved  and 
of  the  hospital  industry  generally,  and  the  reason  for,  and 
purposes  of,  the  venture.   It  also  allows  for  consideration  of 
efficiencies  that  will  result  from  the  venture.   The  steps 
involved  in  a  rule  of  reason  analysis  are  set  forth  below. * 
Step  One:  Define  The  Relevant  Market.     The  rule  of  reason  analysis 

first  identifies  the  service  that  is  produced  through  the  joint 
venture.   The  relevant  product  and  geographic  markets  that 
include  the  service  are  then  properly  defined.   This  process 
seeks  to  identify  any  other  provider  that  could  offer  a  service 
that  patients  or  physicians  generally  would  consider  a  good 
substitute  to  that  provided  by  the  joint  venture.   Thus,  if  a 
joint  venture  were  to  purchase  and  jointly  operate  and  market 


'  This  statement  assumes  that  the  joint  venture  is  not 
likely  merely  to  restrict  competition  and  decrease  output.   For 
example,  two  hospitals  that  independently  operate  profitable  MRI 
services  could  not  avoid  charges  of  price  fixing  by  labelling  as 
a  joint  venture  their  plan  to  obtain  higher  prices  through  joint 
marketing  of  their  existing  MRI  services. 

*  For  many  joint  ventures,  it  will  be  clear  initially  that 
the  likelihood  of  competitive  harm  is  small  or  that  the  venture 
will  provide  substantial  efficiencies.   In  such  cases,  it  will 
not  be  necessary  to  complete  all  steps  in  the  analysis  to 
conclude  that  the  joint  venture  should  not  be  challenged. 
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the  services  of  an  MRI,  the  relevant  market  would  include  all 
other  MRIs  in  the  area  that  could  feasibly  serve  the  seune 
patients,  but  would  not  include  providers  with  only  traditional 
X-ray  equipment. 

Step  Two:  Evaluate  The  Competitive  Effects  Of  The  Venture,     This  step 
begins  with  an  analysis  of  the  structure  of  the  relevant  market. 
If  there  are  many  providers  that  would  compete  with  the  joint 
venture,  it  is  unlikely  that  competitive  harm  would  result  from 
the  joint  venture  in  the  relevant  market  and  the  analysis  would 
continue  with  step  four  described  below. 

If  the  structural  analysis  of  the  relevant  market  determined 
that  the  joint  venture  would  eliminate  an  existing  or 
potentially  viable  competing  provider  of  a  service  and  that 
there  were  few  other  competing  providers  of  that  seirvice,  it 
then  would  be  necessary  to  assess  the  extent  of  the  potential 
anticompetitive  effects  of  the  joint  venture.   In  addition  to 
the  number  of  competing  providers,  other  factors  that  could 
restrain  the  ability  of  the  joint  venture  to  raise  prices  either 
unilaterally  or  through  collusive  agreements  with  other 
providers  would  include:   (1)  regulatory  restraints  on  price; 
(2)  characteristics  of  the  market  that  make  anticompetitive 
agreements  unlikely;  and  (3)  the  likelihood  that  others  would 
enter  the  market  and  start  providing  the  service. 

The  extent  to  which  the  joint  venture  restricts  competition 
among  or  between  the  hospitals  participating  in  the  venture  is 
evaluated  during  this  step.   In  some  cases,  a  joint  venture  to 
purchase  high-technology  ecjuipment  may  not  substantially 
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eliminate  competition  between  the  hospitals  in  providing  the 
service  made  possible  by  the  equipment.   For  exeunple,  two 
hospitals  might  purchase  a  mobile  MRI  jointly,  but  operate  and 
market  MRI  services  separately.   In  such  instances,  the 
potential  impact  on  competition  of  the  joint  venture  would  be 
substantially  reduced.' 

Step  Three:  Evaluate  The  Impact  Of  Procompetitive  Efficiencies.     This  step 
requires  an  examination  of  the  venture's  potential  to  create 
procompetitive  efficiencies,  and  the  balancing  of  these 
efficiencies  against  any  potential  anticompetitive  effects.   In 
the  case  of  high-technology  medical  equipment,  efficiencies  can 
be  substantial  because  of  the  need  to  spread  the  cost  of 
expensive  equipment  over  a  large  number  of  patients  and  the 
potential  for  improvements  in  quality  to  occur  as  providers  gain 
experience  and  skill  from  performing  a  larger  number  of 
procedures . 

Step  Four  Evaluate  Ancillary  Agreements.     This  step  determines 

whether  the  joint  venture  includes  ancillary  agreements  or 
conditions  that  unreasonably  restrict  competition  and  are 
unlikely  to  contribute  significantly  to  the  legitimate  purposes 
of  the  joint  venture.   For  example,  if  the  participants  in  a 
joint  venture  formed  to  purchase  a  mobile  lithotripter  also  were 
to  agree  on  the  daily  room  rate  to  be  charged  lithotripsy 
patients  who  required  overnight  hospitalization,  this  ancillary 


'  If  steps  one  and  two  reveal  no  competitive  concerns  with 
the  joint  venture,  step  three  is  unnecessary,  and  the  analysis 
continues  with  step  four  described  below. 
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agreement  as  to  room  rates  would  be  unnecessary  to  achieve  the 
benefits  of  the  llthotripter  joint  venture.  Although  the  joint 
venture  itself  would  be  legal,  the  ancillary  agreement  on 
hospital  room  rates  would  not  be  legal  and  would  be  challenged. 

C.   Examples  of  Hospital  High-Technology  Joint  Ventures 

The  following  are  examples  of  hospital  joint  ventures  that 
are  unlikely  to  raise  significant  antitrust  concerns.   Each  is 
intended  to  demonstrate  an  aspect  of  the  analysis  that  would  be 
used  to  evaluate  the  venture. 

1.  New  Service  That  Can  Be  Offered  Only  By  A  Joint  Venture 

All  the  hospitals  in  a  relevant  market  agree  that  they 
jointly  will  purchase,  operate  and  market  a  helicopter  to 
provide  emergency  transportation  for  patients.   The  need  for 
helicopter  services  is  not  great  enough  to  justify  having  more 
than  one  helicopter  operating  in  the  area  and  studies  of 
similarly  sized  communities  indicate  that  a  second  helicopter 
service  could  not  be  supported. 

This  joint  venture  falls  within  the  antitrust  safety  zone. 
It  would  make  available  a  service  that  would  not  otherwise  be 
available,  and  for  which  duplication  would  be  inefficient. 

2.  Joint  Venture  to  Purchase  Expensive  Equipment 

All  five  hospitals  in  a  relevant  market  jointly  agree  to 
purchase  a  mobile  llthotripter.   Each  will  share  equally  in  the 
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cost  of  maintaining  the  ec[uipment,  and  the  equipment  will  travel 
from  one  hospital  to  another  and  be  available  one  day  each  week 
at  each  hospital.   The  hospitals'  agreement  contains  no 
provisions  for  joint  marketing  of,  and  protects  against 
exchanges  of  competitively  sensitive  information  regarding, 
lithotripsy  services.'  There  are  also  no  limitations  on  the 
prices  that  each  hospital  will  charge  for  lithotripsy  services, 
on  the  number  of  procedures  that  each  hospital  can  perform,  or 
on  each  hospital's  ability  to  purchase  a  lithotripter  of  its 
own.   Although  any  combination  of  two  of  the  hospitals  could 
afford  to  purchase  the  equipment  and  recover  their  costs  within 
the  equipment's  useful  life,  patient  volume  from  all  five 
hospitals  is  required  to  maximize  the  efficient  use  of  the 
machine  and  lead  to  significant  cost  savings.   In  addition, 
patient  demand  would  be  satisfied  by  provision  of  the  equipment 
one  day  each  week  at  each  hospital.   The  joint  venture  would 
result  in  higher  use  of  the  equipment,  thus  lowering  the  cost 
per  patient  and  potentially  improving  quality. 

This  joint  venture  does  not  fall  within  the  antitznst  safety 
zone  because  smaller  groups  of  hospitals  could  afford  to 
purchase  and  operate  lithotripters  and  recover  their  costs. 
Therefore,  the  joint  venture  would  be  analyzed  under  the  rule  of 
reason.   The  relevant  service  would  be  lithotripsy  services,  anr^ 
the  five  hospitals  all  potentially  compete  against  each  other 


'  Examples  of  such  information  include  prices  and  marketing 
plans. 
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for  patients  requiring  this  service.  Although  there  are  other 
procedures,  such  as  surgery,  that  can  be  used  to  treat  some 
patients,  this  example  assvines  that  these  procedures  are  not 
Included  in  the  relevant  market  because  patients  who  receive 
lithotripsy  services  are  unlikely  to  switch  to  other  treatments 
in  response  to  a  price  increase  in  lithotripsy  services. 

Because  the  joint  venture  is  likely  to  reduce  the  number  of 
lithotripters  in  the  market,  there  is  a  potential  restraint  on 
competition.   The  restraint  would  not  be  substantial,  however, 
for  several  reasons.   First,  the  joint  venture  is  limited  to  the 
purchase  of  the  equipment  and  would  not  eliminate  competition 
aunong  the  hospitals  in  the  provision  of  lithotripsy  services. 
Each  hospital  will  market  its  services  independently,  and  will 
not  exchange  competitively  sensitive  information.   In  addition, 
the  venture  does  not  preclude  a  hospital  from  purchasing  another 
unit  should  the  demand  for  these  services  increase.   Because  the 
joint  venture  raises  some  competitive  concerns,  however,  it  is 
necessary  to  examine  the  potential  efficiencies  created  by  the 
venture.   The  joint  venture  would  produce  substantial 
efficiencies  while  providing  access  to  high  quality  care.   Thus, 
this  joint  venture  would  on  balance  benefit  consumers  since  it 
would  not  lessen  competition  substantially,  and  it  would  allow 
the  hospitals  to  provide  a  service  in  a  more  efficient  manner. 
On  these  facts,  the  joint  venture  would  not  be  challenged  by  the 
Agencies. 

*  *  * 
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Hospitals  that  are  considering  high-technology  or  other 
expensive  equipment  joint  ventures  and  are  unsure  of  the 
legality  of  their  conduct  under  the  antitrust  laws  can  take 
advantage  of  the  Department's  expedited  business  review 
procedure  for  joint  ventures  and  information  exchanges  announced 
on  December  1,  1992  (58  Fed.  Reg.  6132  (1993))  or  the  Federal 
Trade  Commission's  advisory  opinion  procedure  contained  at  16 
C.F.R.  §S  1.1-1.4  (1993).   The  Agencies  will  respond  to  a 
business  review  or  advisory  opinion  request  on  behalf  of  a 
hospital  high- technology  joint  venture  within  90  days  after  all 
necessary  information  is  submitted.   The  Department's 
December  1,  1992  announcement  contains  specific  guidance  as  to 
the  information  that  should  be  submitted. 
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3.   STATEMENT  OF  DEPARTMENT  OF  JUSTICE  AND  FEDERAL 
TRADE  COMMISSION  ENFORCEMENT  POLICY 
ON  PHYSICIANS'  PROVISION  OF  INFORMATION  TO 
PURCHASERS  OF  HEALTH  CARE  SERVICES 


Introduction 

The  collective  provision  of  information  by  competing 
physicians  to  a  purchaser  in  an  effort  to  influence  the  terms 
upon  which  the  purchaser  deals  with  the  physicians  does  not 
necessarily  raise  antitmst  concerns.   Generally,  physicians' 
collective  provision  of  certain  types  of  information  to  a 
purchaser  is  likely  either  to  provide  procompetitive  benefits  or 
to  raise  little  risk  of  anticompetitive  effects. 

This  statement  sets  forth  an  antitrust  safety  zone  that 
describes  collective  physician  provision  of  information  that 
will  not  be  challenged  by  the  Agencies  under  the  antitrust  laws, 
absent  extraordinary  circumstances.'  It  also  describes  conduct 
that  is  expressly  excluded  from  the  antitrust  safety  zone. 

A.  Antitrust  Safety  Zone:     Physicians'  Collective  Provision 
Of  Information  That  Will  Not  Be  Challenged,  Absent 
Extraordinary  Circumstances,  By  The  Agencies 

Physicians'  collective  provision  of  underlying  medical  data 
that  may  improve  purchasers'  resolution  of  issues  relating  to 


'  This  statement  is  limited  to  physicians'  collective 
activities.   Physicians  acting  individually  may  provide  any 
information  to  any  purchaser  without  incurring  liability  under 
federal  antitrust  law.   Moreover,  this  statement  is  limited  to 
the  collective  provision  of  information  outside  the  scope  of  a 
joint  venture.   The  exchange  of  information  that  necessarily 
occurs  among  physicians  involved  in  joint  venture  activities 
generally  does  not  raise  antitrust  concerns. 
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the  mode,  quality,  or  efficiency  of  treatment  is  unlikely  to 
raise  any  significant  antitrust  concern  and  will  not  be 
challenged  by  the  Agencies,  absent  extraordinary  circumstances. 
Thus,  the  Agencies  will  not  challenge,  absent  extraordinary 
circumstances,  a  medical  society's  collection  of  outcome  data 
from  its  members  about  a  particular  procedure  that  they  believe 
should  be  covered  by  a  purchaser  and  the  provision  of  such 
information  to  the  purchaser.   The  Agencies  also  will  not 
challenge,  absent  extraordinary  circumstances,  physicians' 
development  of  suggested  practice  parameters — standards  for 
patient  management  developed  to  assist  physicians  in  clinical 
decisionmaking — which  also  may  provide  useful  information  to 
patients,  physicians,  and  purchasers.   Because  physicians' 
collective  provision  of  such  information  poses  little  risk  of 
restraining  competition  and  may  help  in  the  development  of 
protocols  that  increase  quality  and  efficiency,  the  Agencies 
will  not  challenge  such  activity,  absent  extraordinary 
circumstances . 

Excluded  from  the  antitrust  safety  zone  is  any  attempt  by 
physicians  to  coerce  a  purchaser's  decisionmaking  by  implying  or 
threatening  a  boycott  of  any  plan  that  does  not  follow  the 
physicians'  joint  recommendation.   Physicians  who  collectively 
threaten  to  or  actually  refuse  to  deal  with  a  pui  ::haser  because 
they  object  to  the  purchaser's  administrative,  clinical,  or 
other  terms  governing  the  provision  of  services  run  a 
substantial  antitrust  risk.   For  example,  physicians'  collective 
refusal  to  provide  X-rays  to  a  purchaser  that  seeks  them  before 


206 


covering  a  particular  treatment  regimen  would  present  an 
antitrust  violation.   Similarly,  physicians'  collective  attempt 
to  force  purchasers  to  adopt  recommended  practice  pareuneters  by 
threatening  to  or  actually  boycotting  purchasers  that  refuse  to 
accept  their  joint  recommendation  also  would  risk  antitrust 
challenge. 

The  antitrust  safety  zone  set  forth  in  this  policy  statement 
does  not  extend  to  physicians'  collective  provision  of 
fee-related  information  to  purchasers.   Such  conduct  can  raise 
antitrust  concerns  to  the  extent  it  signals  or  facilitates 
physicians'  collective  price  demands.   Competing  physicians  who 
seek  to  negotiate  fees  that  they  would  like  to  be  paid  with  a 
purchaser  run  a  substantial  antitrust  risk,  and  an  even  greater 
risk  if  they  implicitly  or  explicitly  threaten  to  boycott  or 
actually  boycott  a  purchaser  that  does  not  accept  their 
"suggested"  fees.   Depending  on  the  circumstances,  however,  the 
provision  of  fee-related  information  can  be  useful  to 
purchasers,  who  may  seek  such  information  for  procompetitive 
purposes. 

*  *  * 

Competing  physicians  who  are  considering  jointly  providing 
information  to  a  purchaser  and  are  unsure  of  the  legality  of 
their  conduct  under  the  antitrust  laws  can  tak^  advantage  of  the 
Department  of  Justice's  expedited  business  review  procedure 
annoxinced  on  December  1,  1992  (58  Fed.  Reg.  6132  (1993))  or  the 
Federal  Trade  Commission's  advisory  opinion  procedure  contained 
at  16  C.F.R.  §§  1.1-1.4  (1993).   The  Agencies  will  respond  to  a 


f 
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business  review  or  advisory  opinion  request  on  behalf  of 
physicians  who  are  considering  jointly  providing  information 
within  90  days  after  all  necessary  information  is  submitted. 
The  Department's  December  1,  1992  announcement  contains  specific 
guidance  as  to  the  information  that  should  be  submitted. 
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4.   STATEMENT  OF  DEPARTMENT  OF  JUSTICE  AND  FEDERAL 
TRADE  COMMISSION  ENFORCEMENT  POLICY 
ON  HOSPITAL  PARTICIPATION  IN  EXCHANGES  OF 
PRICE  AND  COST  INFORMATION 


Introduction 

Participation  by  competing  hospitals  in  surveys  of  prices 
for  hospital  services,  or  surveys  of  salaries,  wages  or  benefits 
of  hospital  personnel,  does  not  necessarily  raise  antitrust 
concerns.   In  fact,  such  surveys  can  have  significant  benefits 
for  health  care  consumers.   Hospitals  can  use  information 
derived  from  price  and  compensation  surveys  to  price  their 
services  more  competitively  and  to  offer  compensation  that 
attracts  highly  qualified  personnel.   Purchasers  also  can  use 
price  survey  information  to  make  more  informed  decisions  when 
buying  hospital  services.  Without  appropriate  safeguards, 
however,  information  exchanges  eunong  competing  hospitals  may 
facilitate  collusion  or  otherwise  reduce  competition  on  prices 
or  compensation,  resulting  in  increased  prices,  or  reduced 
quality  and  availability  of  hospital  services.   A  collusive 
restriction  on  the  compensation  paid  to  hospital  employees,  for 
example,  could  create  personnel  shortages  that  would  adversely 
affect  the  availability  of  health  care  services. 

This  statement  sets  forth  an  antitrust  safety  zone  that 
describes  exchanges  of  price  and  cost  information  among 
hospitals  that  will  not  be  challenged  by  the  Agencies  under  the 
antitrust  laws,  eibsent  extraordinary  circumstances.   It  also 
briefly  describes  the  Agencies'  antitrust  analysis  of 
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information  exchanges  that  fall  outside  the  antitrust  safety 
zone. 

A.  Antitrust  Safety  Zone:     Exchanges  Of  Price  And  Cost 
Information  Among  Hospitals  That  Will  Mot  Be 
Challenged,  Absent  Extraordinary  Circumstances, 
By  The  Agencies 

The  Agencies  will  not  challenge,  absent  extraordinary 
circumstances,  hospital  participation  in  written  surveys  of 
(a)  prices  for  hospital  services,"  or  (b)  wages,  salaries  or 
benefits  of  hospital  personnel,  if  the  following  conditions  are 
satisfied: 

(1)  the  survey  is  managed  by  a  third-party  (e.g. , 
a  purchaser,  government  agency,  health  care 
consultant,  academic  institution,  or  trade 
association) ; 

(2)  the  information  provided  by  survey  participants  is 
based  on  data  more  than  3  months  old;  and 

(3)  there  are  at  ledst  five  hospitals  reporting  data 
upon  which  each  disseminated  statistic  is  based, 
no  individual  hospital's  data  represents  more  than 
25  percent  on  a  weighted  basis  of  that  statistic, 
and  any  information  disseminated  is  sufficiently 
aggregated  such  that  it  would  not  allow  recipients 
to  identify  the  prices  charged  or  compensation 
paid  by  any  particular  hospital. 

The  conditions  that  must  be  met  for  an  information  exchange 
among  hospitals  to  fall  within  the  antitrust  safety  zone  are 
intended  to  ensure  that  an  exchange  of  price  or  cost  data  is  not 
used  by  competing  hospitals  for  discussion  or  coordination  of 


"  The  "prices"  at  which  hospitals  offer  their  services  to 
purchasers  can  take  many  forms,  including  billed  charges  for 
individual  services,  discounts  off  billed  charges,  or  per  diem, 
capitated,  or  diagnosis  related  group  rates. 
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hospital  prices  or  costs.   They  represent  a  careful  balancing 
between  a  hospital's  individual  interest  in  obtaining 
information  useful  in  adjusting  the  prices  it  charges  or  the 
wages  it  pays  in  response  to  changing  market  conditions  against 
the  risk  that  the  exchange  of  such  information  may  permit 
competing  hospitals  to  communicate  with  each  other  regarding  a 
mutually  acceptable  level  of  prices  for  hospital  services  or 
compensation  for  employees. 

B.   The  Agencies'  Analysis  Of  Hospital  Exchanges  Of 

Information  That  Fall  Outside  The  Antitrust  Safety  Zone 

Exchanges  of  price  and  cost  information  that  fall  outside 
the  antitrust  safety  zone  generally  will  be  evaluated  to 
determine  whether  the  information  exchange  may  have  an 
anticompetitive  effect  that  outweighs  any  procompetitive 
justification  for  the  exchange.   Depending  on  the  circumstances, 
public,  non-provider  initiated  surveys  may  not  raise  competitive 
concerns.   Such  surveys  could  allow  purchasers  to  have  useful 
information  that  they  can  use  for  procompetitive  purposes. 

Exchanges  of  future  prices  for  hospital  services  or  future 
compensation  of  employees  are  very  likely  to  be  considered 
anticompetitive.   If  an  exchange  among  competing  hospitals  of 
price  or  cost  information  results  in  an  agreement  among 
competitors  as  to  the  prices  for  hospital  services  or  the  wages 
to  be  paid  to  hospital  employees,  that  agreement  will  be 
considered  unlawful  per  se. 

*  *  * 
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Competing  hospitals  that  are  considering  participating  in  a 
survey  of  price  or  cost  data  and  are  unsure  of  the  legality  of 
their  conduct  under  the  antitrust  laws  can  take  advantage  of  the 
Department's  expedited  business  review  procedure  announced  on 
December  1,  1992  (58  Fed.  Reg.  6132  (1993))  or  the  Federal  Trade 
Commission's  advisory  opinion  procedure  contained  at  16  C.F.R. 
§§  1.1-1.4  (1993).   The  Agencies  will  respond  to  a  business 
review  or  advisory  opinion  request  on  behalf  of  hospitals  who 
are  considering  exchanging  information  within  90  days  after 
all  necessary  information  is  submitted.   The  Department's 
December  1,  1992  announcement  contains  specific  guidance  as  to 
the  information  that  should  be  submitted. 


I 
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5.   STATEMENT  07  DEPARTMENT  OF  JUSTICE  AND  FEDERAL 

TRADE  COMMISSION  ENFORCEMENT  POLICY 

ON  JOINT  PURCHASING  ARRANGEMENTS 

AMONG  HEALTH  CARE  PROVIDERS 


Introduction 

Most  joint  purchasing  arrangements  among  hospitals  or  other 
health  care  providers  do  not  raise  antitrust  concerns.   Such 
collaborative  activities  typically  allow  the  participants  to 
achieve  efficiencies  that  will  benefit  consumers.   Joint 
purchasing  arrangements  usually  involve  the  purchase  of  a 
product  or  service  used  in  providing  the  ultimate  package  of 
health  care  services  or  products  sold  by  the  participants. 
Examples  include  the  purchase  of  laundry  or  food  services  by 
hospitals,  the  purchase  of  computer  or  data  processing  services 
by  hospitals  or  other  groups  of  providers,  and  the  purchase  of 
prescription  drugs  and  other  pharmaceutical  products.   Through 
such  joint  purchasing  arrangements,  the  participants  frequently 
can  obtain  volume  discounts,  reduce  transaction  costs,  and  have 
access  to  consulting  advice  that  may  not  be  available  to  each 
participant  on  its  own. 

Joint  purchasing  arrangements  are  unlikely  to  raise 
antitrust  concerns  unless  (1)  the  arrangement  accounts  for  so 
large  a  portion  of  the  purchases  of  a  product  or  service  that  it 
can  effectively  exercise  market  power"  in  the  purchase  of 


^^  In  the  case  of  a  purchaser,  this  is  the  power  to  drive 
down  the  price  of  goods  or  services  being  purchased  below 
competitive  levels. 
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the  product  or  service,  or  (2)  the  products  or  services  being 
purchased  jointly  account  for  so  large  a  proportion  of  the  total 
cost  of  the  services  being  sold  by  the  participants  that  the 
joint  purchasing  arrangement  may  facilitate  price  fixings  or 
otherwise  reduce  competition.   If  neither  factor  is  present,  the 
joint  purchasing  arrangement  will  not  present  competitive 
concerns . " 

This  statement  sets  forth  an  antitrust  safety  zone  that 
describes  joint  purchasing  arrangements  among  health  care 
providers  that  will  not  be  challenged,  absent  extraordinary 
circumstances,  by  the  Agencies  under  the  antitrust  laws.   It 
also  describes  factors  that  mitigate  any  competitive  concerns 
with  joint  purchasing  arrangements  that  fall  outside  the 
antitrust  safety  zone." 


^^  An  agreement  among  purchasers  that  simply  fixes  the  price 
that  each  purchaser  will  pay  or  offer  to  pay  for  a  product  or 
service  is  not  a  legitimate  joint  purchasing  arrangement  and  is  a 
per  se  antitrust  violation.   Legitimate  joint  purchasing 
arrangements  provide  some  integration  of  purchasing  functions  to 
achieve  efficiencies. 

"  This  statement  applies  to  purchasing  arrangements  through 
which  the  participants  acquire  products  or  services  for  their  own 
use,  not  arrangements  in  which  the  participants  are  jointly 
investing  in  equipment  or  providing  a  service.   Joint  ventures 
involving  investment  in  equipment  and  the  common  provision  of 
services  are  discussed  in  a  separate  policy  statement. 
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A.  Antitrust  Strfety  Zone:     Joint  Purchasing  Xrrangenents 

Among  Health  Care  Providers  That  Will  Hot  Be  Challenged, 
Absent  Extraordinary  Circumstances,  By  The  Agencies 

The  Agencies  will  not  challenge,  eUssent  extraordinary 
circumstances,  any  joint  purchasing  arrangement  among  health 
care  providers  where  two  conditions  are  present:   (1)  the 
purchases  account  for  less  than  35  percent  of  the  total  sales  of 
the  purchased  product  or  service  in  the  relevant  market;  and 
(2)  the  cost  of  the  products  and  services  purchased  jointly 
accounts  for  less  than  20  percent  of  the  total  revenues  from  all 
products  or  services  sold  by  each  competing  participant  in  the 
joint  purchasing  arrangement. 

The  first  condition  compares  the  purchases  accounted  for  by 
a  joint  purchasing  arrangement  to  the  total  purchases  of  the 
purchased  product  or  service  in  the  relevant  market.   Its 
purpose  is  to  determine  whether  the  joint  purchasing  arrangement 
might  be  able  to  drive  down  the  price  of  the  product  or  service 
being  purchased  below  competitive  levels.   For  example,  a  joint 
purchasing  arrangement  may  account  for  all  or  most  of  the 
purchases  of  laundry  sez-vices  by  hospitals  in  a  particular 
market,  but  represent  less  than  35  percent  of  the  purchases  of 
all  commercial  laundry  services  in  that  market.   Unless  there 
are  special  costs  that  cannot  be  easily  recovered  associated 
with  providing  laundry  services  to  hospitals,  such  a  purchasing 
arrangement  is  not  likely  to  force  prices  below  competitive 
levels.   The  same  principle  applies  to  joint  purchasing 
arrangements  for  food  services,  data  processing,  and  many  other 
products  and  services. 
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The  second  condition  addresses  any  possibility  that  a  joint 
purchasing  arrangement  might  result  in  standardized  costs,  thus 
facilitating  price  fixing  or  otherwise  having  anticompetitive 
effects.   This  condition  applies  only  where  some  or  all  of  the 
participants  are  direct  competitors.   For  example,  if  a 
nationwide  purchasing  cooperative  limits  its  membership  to  one 
hospital  in  each  geographic  area,  there  is  not  likely  to  be  any 
concern  about  reduction  of  competition  among  its  members.   Even 
where  a  purchasing  arrangement's  membership  includes  hospitals 
or  other  health  care  providers  that  compete  with  one  another, 
the  arrangement  is  not  likely  to  facilitate  collusion  if  the 
goods  and  services  being  purchased  jointly  account  for  a  small 
fraction  of  the  final  price  of  the  services  provided  by  the 
participants.   In  the  health  care  field,  it  may  be  difficult  to 
determine  the  specific  final  service  in  which  the  jointly 
purchased  products  are  used,  as  well  as  the  price  at  which  that 
final  service  is  sold."  Therefore,  the  Agencies  will  examine 
whether  the  cost  of  the  products  or  services  being  purchased 
jointly  accounts,  in  the  aggregate,  for  less  than  20  percent  of 
the  total  revenues  from  all  health  care  services  of  each 
competing  participant. 


"  This  especially  is  true  because  some  large  payers 
negotiate  prices  with  hospitals  and  other  providers  that 
encompass  a  group  of  services,  while  others  pay  separately  for 
each  service. 
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B.  Faotors  Kitlgatlng  CoapatitiTs  Conoams  With  Joint 
Purohasing  Arrangamants  That  rail  Outaida  Tha 
ABtitruat  8afat7  Zona 

Joint  purchasing  axxangements  among  hospitals  or  other 
health  care  providers  that  fall  outside  the  antitrust  safety  zone 
do  not  necessarily  raise  antitrust  concerns.   There  are  several 
safeguards  that  joint  purchasing  axxangements  can  adopt  to 
mitigate  concerns  that  might  otherwise  arise.   First,  antitzxist 
concern  is  lessened  if  members  are  not  required  to  use  the 
arrangement  for  all  their  purchases  of  a  particular  product  or 
service.   Members  can,  however,  be  asked  to  commit  to  purchase  a 
voluntarily  specified  eunount  through  the  arrangement  so  that  a 
volume  discount  or  other  favoreUsle  contract  can  be  negotiated. 
Second,  where  negotiations  are  conducted  on  behalf  of  the  joint 
purchasing  arrangement  by  an  independent  employee  or  agent  who  is 
not  also  an  employee  of  a.  participant,  antitrust  risk  is  lowered. 
Third,  the  likelihood  of  anticompetitive  communications  is 
lessened  where  communications  between  the  purchasing  group  and 
each  individual  participant  are  kept  confidential,  and  not 
discussed  with,  or  disseminated  to,  other  participants. 
These  safeguards  will  reduce  substantially,  if  not 
completely  eliminate,  use  of  the  purchasing  arrangement  as  a 
vehicle  for  discussing  and  coordinating  the  prices  of  health 
care  services  offered  by  the  participants.^'  The  adoption  of 


"   Obviously,  if  the  members  of  a  legitimate  purchasing 
group  engage  in  price  fixing  or  other  collusive  anticompetitive 
conduct  as  to  services  sold  by  the  participants,  whether  through 
the  arrangement  or  independently,  they  remain  fully  subject  to 
antitrust  challenge. 
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these  safeguards  also  will  help  demonstrate  that  the  joint 
purchasing  arrangement  is  intended  to  achieve  economic 
efficiencies  rather  than  to  serve  an  anticompetitive  purpose. 
Where  there  appear  to  be  significant  efficiencies  from  a  joint 
purchasing  arrangement,  the  Agencies  will  not  challenge  the 
arrangement  absent  substantial  risk  of  anticompetitive  effects. 
The  existence  of  a  large  number  and  variety  of  purchasing 
groups  in  the  health  care  field  suggests  that  entry  barriers  to 
forming  new  groups  currently  are  not  great.   Thus,  in  most 
circumstances  at  present,  it  is  not  necessary  to  open  a  joint 
purchasing  arrangement  to  all  competitors  in  the  market.   The 
exclusion  from  the  arrangement  of  some  competitors  will  raise 
antitrust  concerns  only  if  those  who  are  excluded  are  put  at  a 
significant  competitive  disadvantage  in  competing  with  the 
participants. 

*  *  * 

Hospitals  or  other  health  care  providers  that  are 
considering  joint  purchasing  arrangements  and  are  unsure  of  the 
legality  of  their  conduct  under  the  antitrust  laws  can  take 
advantage  of  the  Department  of  Justice's  expedited  business 
review  procedure  for  joint  ventures  and  information  exchanges 
announced  on  December  1,  1992  (58  Fed.  Reg.  6132  (1993))  or  the 
Federal  Trade  Commission's  advisory  opinion  procedure  contained 
at  16  C.F.R.  §§  1.1-1.4  (1993).   The  Agencies  will  respond  to  a 
business  review  or  advisory  opinion  request  on  behalf  of  a 
health  care  provider  joint  purchasing  arrangement  within  90  days 
after  all  necessary  information  is  submitted.   The  Department's 
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December  1,  1992  announcement  contains  specific  guidance  as  to 
the  information  that  should  be  submitted. 
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6.   STATEMENT  OF  DEPARTMENT  OF  JUSTICE  AND  FEDERAL 
TRADE  COMMISSION  ENFORCEMENT  POLICY 
ON  PHYSICIAN  NETWORK  JOINT  VENTURES 


Introduction 

In  recent  years,  many  Independent  physicians  and  physician 
groups  have  organized  independent  practice  associations 
("IPAs") ,  preferred  provider  organizations  ("PPOs") ,  and  similar 
physician  network  joint  ventures  to  market  their  services  to 
health  insurance  plans  and  other  purchasers."  Typically,  such 
ventures  contract  to  provide  physician  services  to  plan 
subscribers  at  reduced  prices,  and  commit  to  utilization  review 
and  other  limits  on  the  provision  of  unnecessary  care.   Because 
of  their  potential  for  providing  quality  services  at  reduced 
costs,  IPAs,  PPOs,  and  similar  physician  network  joint  ventures 
promise  significant  procompetitive  benefits  for  consumers  of 
health  care  services." 

This  statement  of  enforcement  policy  set:^  forth  an 
antitrust  safety  zone  that  describes  physician  network  joint 
ventures  that  will  not  be  challenged,  absent  extraordinary 


"  An  IPA  or  PPO  typically  provides  medical  services  to  the 
subscribers  of  health  insurance  plans,  but  it  does  not  act  as  the 
insurer  of  the  subscribers.   In  addition,  an  IPA  or  PPO  does  not 
require  complete  integration  of  the  medical  practices  of  its 
member  physicians.   Such  physicians  typically  continue  to  compete 
for  patients  who  are  enrolled  in  health  insurance  plans  not 
served  by  the  IPA  or  PPO. 

"   As  used  in  this  policy  statement,  a  physician  network 
joint  venture  is  a  physician-controlled  venture  that  jointly 
markets  the  services  of  its  member  physicians.   Other  types  of 
health  care  network  joint  ventures  are  not  addressed  by  this 
policy  statement. 
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circumstances,  by  the  Agencies  under  the  antitrust  laws."  It 
also  describes  the  Agencies'  antitrust  analysis  of  physician 
network  joint  ventures  that  fall  outside  the  antitrust  safety 
zone.   Finally,  this  statement  presents  examples  of  its 
application  to  physician  network  joint  ventures. 

A.  Antitrust  Sc^ety  Zone:   Physician  Network  Joint  Ventures 
That  Will  Not  Be  Challenged,  Absent  Extraordinary 
Circumstances,  By  The  Agencies 

The  Agencies  will  not  challenge,  absent  extraordinary 
circumstances,  a  physician  network  joint  venture  comprised  of 
20  percent  or  less  of  the  physicians  in  each  physician  specialty 
with  active  hospital  staff  privileges  who  practice  in  the 
relevant  geographic  market"  and  share  substantial  financial 
risk.   In  relevant  markets  with  less  than  five  physicians  in  a 
particular  specialty,  a  physician  network  joint  venture 
otherwise  qualifying  for  the  antitrust  safety  zone  may 
include  one  physician  from  that  specialty  even  though  the 
inclusion  of  that  physician  results  in  a  physician  network  joint 
venture  consisting  of  more  than  20  percent  of  the  physicians  in 


^'  Although  this  statement  refers  to  IPAs  and  PPOs  as  ' 

examples  of  physician  "network  joint  ventures,  the  Agencies' 
competitive  analysis  focuses  on  the  substance  of  such 
arrangements,  not  on  their  formal  title.   This  policy  statement 
applies,  therefore,  to  all  entities  that  are  substantively 
equivalent  to  a  physician  network  joint  venture. 


"  Generally,  relevant  geographic  markets  for  the  delivery 
of  physician  services  are  localized. 
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that  specialty." 

To  qualify  for  the  antitrust  safety  zone,  physicians 
participating  in  a  physician  network  joint  venture  must  share 
substantial  financial  risk.   The  following  are  examples  of 
situations  in  which  substantial  financial  risks  are  shared  by 
members  of  a  physician  network  joint  venture: 

(a)  when  there  is  agreement  to  provide  services  to  a 
health  insurance  plan  at  a  "capitated"  (or  per 
subscriber)  rate;  or 

(b)  provision  by  a  physician  network  joint  venture  of 
financial  incentives  for  its  members  to  achieve 
cost-containment  goals,  such  as  withholding  a 
substantial  amount  of  the  compensation  due  to  its 
members,  with  distribution  of  that  amount  to 
members  only  if  cost-containment  goals  are  met. 

The  antitrust  safety  zone  applies  equally  to  "exclusive" 
and  "non-exclusive"  physician  network  joint  ventures.   However, 
the  exclusive  or  non-exclusive  nature  of  a  physician  network 
joint  venture  is  important  to  the  rule  of  reason  analysis  of 
ventures  falling  outside  the  antitrust  safety  zone,  as  discussed 
below.   An  "exclusive"  venture  significantly  restricts  the 
ability  of  its  members  to  affiliate  with  other  physician  network 
joint  ventures  and  to  contract  individually  with  health 
insurance  plans.   A  "non-exclusive"  venture,  on  the  other  hand, 
does  not  impose  any  significant  explicit  or  implicit  restriction 


"  For  purposes  of  this  antitrust  safety  zone,  in 
calculating  the  number  of  physicians  in  a  relevant  market  and  the 
number  participating  in  a  physician  network  joint  venture,  each 
physician  ordinarily  will  be  counted  individually,  whether  the 
physician  practices  in  a  group  or  solo  practice. 
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on  the  ability  of  its  members  to  affiliate  or  contract  with  such 
other  organizations. 

B.   The  Agencies'  Analysis  Of  Physician  Network  Joint 

Ventures  That  Fall  outside  The  Antitrust  Safety  Zone 

Physician  network  joint  ventures  that  fall  outside  the 
antitrust  safety  zone  do  not  necessarily  raise  substantial 
antitrust  concerns.   Indeed,  even  joint  ventures  that  contain 
more  than  20  percent  of  the  physicians  in  a  relevant  market  can 
be  procompetitive.   Physician  network  joint  ventures  will  be 
reviewed  under  a  rule  of  reason  analysis  and  not  viewed  as 
per  se  illegal^^  either  if  the  physicians  in  the  joint  venture 
share  substantial  financial  risk  or  if  the  combining  of  the 
physicians  into  a  joint  venture  enables  them  to  offer  a  new 
product  producing  substantial  efficiencies.   A  rule  of  reason 
analysis  determines  whether  the  joint  venture  may  have  a 
substantial  anticompetitive  effect  and,  if  so,  whether  that 
potential  effect  is  outweighed  by  any  procompetitive 
efficiencies  resulting  from  the  joint  venture.   The  rule  of 
reason  analysis  is  flexible,  and  takes  into  account  all 
characteristics  of  the  particular  physician  network  joint 
venture  that  bear  on  its  likely  effect  on  competition.   The 
steps  involved  in  a  rule  of  reason  analysis  of  physician  network 
joint  ventures  are  set  forth  below. 


"  This  statement  assumes  that  the  joint  venture  is  not 
likely  merely  to  restrict  competition  and  decrease  output,  such 
as,  for  example,  an  agreement  among  physicians  that  simply  fixes 
the  price  that  each  purchaser  will  pay. 
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Step  one:  Define  The  Relevant  Market     The  rule  of  reason  analysis 

first  identifies  the  relevant  services  that  the  physician 
network  joint  venture  provides.   Although  all  services  provided 
by  each  physician  specialty  ordinarily  will  be  considered  a 
separate  relevant  service  market,  there  nay  be  instances  in 
which  significant  overlap  of  services  provided  by  different 
specialties  of  physicians  justifies  including  physicians  from 
more  than  one  specialty  in  the  same  market.   For  each  relevant 
service  market,  the  relevant  geographic  market  will  include  all 
physicians  whom  health  insurance  plans  and  their  subscribers 
consider  to  be  good  substitutes  for  physicians  participating  in 
the  joint  venture. 

Step  Two:  Evaluate  The  Competitive  Effects  Of  The  Physician  Joint  Venture.     The 

structure  and  activities  of  the  physician  network  joint  venture 
and  the  nature  of  competition  in  the  relevant  market  are 
examined  to  determine  whether  the  formation  or  operation  of  the 
venture  is  likely  to  have  an  anticompetitive  effect.  Two  key 
areas  of  competitive  concern  are  whether  a  physician  network 
joint  venture  could  raise  the  prices  for  physician  services 
charged  to  health  insurance  plans  above  competitive  levels  or 
prevent  the  formation  of  other  physician  network  joint  ventures 
that  would  compete  with  it. 

If  in  the  relevant  market  there  are  many  other  physician 
network  joint  ventures  or  many  physicians  who  would  be  available 
to  form  competing  physician  network  joint  ventures  or  be 
available  to  contract  directly  with  health  insurance  plans,  it 
is  unlikely  that  the  joint  venture  would  raise  any  competitive 
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concerns.   In  assessing  the  availability  of  physicians  in  the 
relevant  market  for  forming  competing  physician  network  joint 
ventures,  it  will  be  necessary  to  analyze  both  the  number  of 
physicians  in  each  relevant  service  market  and  the  competitive 
significance  of  the  exclusive  or  non-exclusive  nature  of  the 
physician  network  joint  venture.   If  a  physician  network  joint 
venture  is  non-exclusive,  the  anticompetitive  risks  posed  by 
such  a  venture  may  be  substantially  less  than  if  the 
participating  physicians  had  formed  an  exclusive  physician 
network  joint  venture." 

Step  Three:  Evaluate  The  Impact  Of  Procompetitive  Efficiencies.     This  step 

requires  an  examination  of  the  venture's  potential  to  create 
procompetitive  efficiencies,  and  the  balancing  of  these 
efficiencies  against  any  potential  anticompetitive  effects.   The 
potential  of  physician  network  joint  ventures  to  generate 
efficiencies  by  lowering  the  costs  of  health  care  to  consumers 
can  vary  substantially.   Efficiencies  that  the  Agencies  are  most 
likely  to  recognize  include  any  cost  savings  associated  with  the 
assumption  of  financial  risk  by  the  participating  physicians. 
The  Agencies  will  also  consider  other  possible  efficiencies, 
such  as  reduced  administrative  costs,  improved  utilization 
review,  improved  case  management,  quality  assurance  and 
economies  of  scale. 


"  If  steps  one  and  two  reveal  no  competitive  concerns  with 
the  physician  network  joint  venture,  step  three  is  unnecessary, 
and  the  analysis  continues  with  step  four  below. 
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Step  Four  Evaluation  Of  Ancillary  Agreements.     This  step  determines 
whether  the  physician  network  joint  venture  includes  ancillary 
agreements  or  conditions  that  unreasonably  restrict  competition 
and  are  unlikely  to  contribute  significantly  to  the  legitimate 
purposes  of  the  physician  network  joint  venture.   For  example, 
if  the  physicians  participating  in  a  joint  venture  agree  on  the 
prices  they  will  charge  patients  who  are  not  covered  by  the 
health  insurance  plans  with  which  their  joint  venture  contracts, 
such  an  agreement  plainly  is  unnecessary  to  the  success  of  the 
joint  venture  and  is  an  antitrust  violation." 

C.   Examples  Of  Physician  Network  Joint  Ventures 
That  The  Agencies  Would  Not  Challenge 

The  following  are  examples  of  physician  network  joint  ventures 
that  are  unlikely  to  raise  significant  antitrust  concerns.   Each 
is  intended  to  demonstrate  an  aspect  of  the  analysis  that  would  be 
used  to  evaluate  such  ventures  under  this  policy  statement. 

1.    Physician  Network  Joint  Venture  Comprising 
More  Than  20  Percent  Of  Physicians  With 
Active  Staff  Privileges  At  A  Hospital 

County  Seat  is  a  relatively  isolated,  medium-sized 
community  of  about  350,000  residents.   The  closest  town  is 
50  miles  away.   County  Seat  has  five  general  acute  care 
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This  analysis  of  ancillary  agreements  also  applies  to 
physician  network  joint  ventures  that  fall  within  the  antitrust 
safety  zone. 
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hospitals,  which  offer  a  nix  of  basic  prlmaxY*  secondary,  emd 
tertiary  care  services. 

A  total  of  500  physicians  have  medical  practices  based  In 
County  Seat,  and  all  maintain  active  staff  privileges  at  one  or 
more  of  County  Seat's  hospitals.   No  physician  from  outside 
County  Seat  has  any  type  of  staff  privileges  at  a  County  Seat 
hospital.   The  physicians  represent  10  different  specialties  and 
are  distributed  evenly  among  the  specialties,  with  50  doctors 
practicing  each  specialty. 

One  hundred  physicians  (also  distributed  evenly  aunong 
specialties)  maintain  active  staff  privileges  at  County  Seat 
Medical  Center.   County  Seat's  other  400  physicians  maintain 
active  staff  privileges  at  other  County  Seat  hospitals. 

Half  of  County  Seat  Medical  Center's  100  active  staff 
physicians  propose  to  form  an  IPA  to  market  their  services  to 
purchasers  of  health  care  services.   The  physicians  are  divided 
evenly  among  the  specialties.   Under  the  proposed  arrangement, 
the  physicians  participating  in  the  joint  venture  would  agree  to 
meaningful  cost  containment  and  quality  goals,  including 
utilization  review,  quality  assurance,  and  other  measures 
designed  to  reduce  the  provision  of  unnecessary  care  to  the 
plan's  subscribers,  and  a  substantial  amount  (in  this  example 
20  percent)  of  the  compensation  due  to  m<-aiber  physicians  would 
be  withheld  and  distributed  only  if  these  measures  are 
successfully  met.   This  physician  network  joint  venture  would  be 
exclusive  in  that  participating  physicians  would  not  be  free  to 
contract  Individually  with  health  Insurance  plans  or  to  join 
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other  physician  joint  ventures. 

A  number  of  health  insurance  plans  that  contract 
selectively  with  hospitals  and  physicians  already  operate  in 
County  Seat.   These  plans  as  well  as  local  employers  agree  that 
other  County  Seat  physicians,  and  the  hospitals  to  which  they 
admit,  are  good  sxobstitutes  for  the  active  staff  physicians  and 
the  inpatient  services  provided  at  County  Seat  Medical  Center. 
Physicians  with  medical  practices  based  outside  County  Seat, 
however,  are  not  good  substitutes  for  area  physicians,  because 
such  physicians  would  find  it  inconvenient  to  practice  at  County 
Seat  hospitals  due  to  the  distance  between  their  practice 
locations  and  County  Seat. 

Competitive  Analysis 

A  key  issue  is  whether  a  physician  network  joint  venture, 
such  as  this  IPA,  comprised  of  50  percent  of  the  physicians  in 
each  practice  specialty  with  active  staff  privileges  at  one  of 
five  comparable  hospitals  in  County  Seat  would  fall  within  the 
antitrust  safety  zone.  The  physicians  within  the  joint  venture 
represent  less  than  20  percent  of  all  the  physicians  in  each 
specialty  in  County  Seat. 

County  Seat  is  the  relevant  geographic  market  for  purposes 
of  analyzing  the  competitive  effects  of  this  proposed  physician 
joint  venture.   Within  each  specialty,  physicians  with  staff 
privileges  at  area  hospitals  are  good  substitutes  for  one 
another.   However,  physicians  with  practices  based  elsewhere  are 
not  considered  good  substitutes. 
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For  purposes  of  analyzing  the  effects  of  the  venture,  all 
of  the  physicians  in  County  Seat  should  be  considered  market 
participants.   Purchasers  of  health  care  services  consider  all 
physicians  within  each  specialty,  and  the  hospitals  at  which 
they  have  staff  privileges,  to  be  relatively  interchangeable. 
Thus,  in  this  example,  any  attempt  by  the  joint  venture's 
participants  collectively  to  increase  the  price  of  physician 
services  above  competitive  levels  would  likely  lead  third-party 
payers  to  recruit  nonparticipating  physicians  at  County  Seat 
Medical  Center  or  other  area  hospitals. 

Because  physician  network  joint  venture  participants 
comprise  less  than  20  percent  of  each  group  of  specialists  in 
County  Seat  and  because  the  physicians  agreed  to  share 
substantial  financial  risk,  this  proposed  joint  venture  would 
fall  within  the  antitrust  safety  zone. 

2.   Physician  Network  Joint  Venture  With  A  Large 
Market  Share  In  A  Relatively  Small  Community 

Smalltown  has  a  population  of  25,000,  a  single  hospital, 
and  50  physicians,  most  of  whom  are  family  practitioners.   All 
the  physicians  practice  exclusively  in  Smalltown  and  have  active 
staff  privileges  at  the  Smalltown  hospital.   The  closest  urban 
area,  Big  City,  is  located  some  35  miles  away  and  has  a 
population  of  500,000.   A  little  more  than  half  of  Smalltown's 
working  adults  commute  to  work  in  Big  City.   Some  of  the  health 
insurance  plans  used  by  employers  in  Big  City  are  interested  in 
extending  their  network  of  providers  to  Smalltown  to  provide 
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coverage  for  subscribers  who  live  in  Smalltown,  but  commute  to 
work  in  Big  City  (coverage  is  to  include  the  families  of 
commuting  subscribers) .   However,  the  number  of  commuting 
Smalltown  subscribers  is  a  small  fraction  of  the  Big  City 
employers'  total  workforce. 

Responding  to  these  employers'  needs,  a  few  health 
insurance  plans  have  asked  physicians  in  Smalltown  to  organize  a 
nonexclusive  IPA  large  enough  to  provide  a  reasonable  choice  to 
subscribers  who  reside  in  Smalltown,  but  commute  to  work  in  Big 
City.   Because  of  the  relatively  small  number  of  potential 
enrollees  in  Smalltown,  the  plans  prefer  to  contract  with  such  a 
physician  network  joint  venture,  rather  than  engage  in  what  may 
prove  to  be  a  time-consuming  series  of  negotiations  with 
individual  Smalltown  physicians  to  establish  a  panel  of 
physician  providers  there. 

A  number  of  Smalltown  physicians  have  agreed  to  form  a 
physician  network  joint  venture.   The  joint  venture  will 
contract  with  health  insurance  plans  to  provide  physician 
services  to  subscribers  of  the  plans  in  exchange  for  a  monthly 
capitation  fee  paid  for  each  of  the  plans'  subscribers.   The 
physicians  forming  this  joint  venture  would  constitute  about 
half  of  the  total  number  of  physicians  in  Smalltown.   They  would 
represent  about  35  percent  of  the  town's  family  practitioners, 
but  higher  percentages  of  the  town's  general  surgeons 
(50  percent) ,  pediatricians  (50  percent) ,  and  obstetricians 
(67  percent) .   The  health  insurance  plans  that  serve  Big  City 
employers  say  that  the  IPA  must  have  a  large  percentage  of 
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Smalltown  physicians  to  provide  adequate  coverage  for  employees 
and  their  families  in  Smalltown  and  in  a  few  scattered  rural 
communities  in  the  immediate  area  and  to  allow  the  doctors  to 
provide  coverage  for  each  other. 

In  this  example,  other  health  insurance  plans  already  have 
entered  Smalltown,  and  contracted  with  individual  physicians. 
They  have  made  substantial  inroads  with  Smalltown  employers, 
signing  up  a  large  number  of  enrollees.   None  of  these  plans  has 
had  any  difficulty  contracting  with  individual  physicians, 
including  many  who  would  participate  in  the  proposed  joint  venture. 

Finally,  the  evidence  indicates  that  Smalltown  is  the 
relevant  geographic  market  for  all  physician  services. 
Physicians  in  Big  City  are  not  good  substitutes  for  a 
significant  number  of  smalltown  residents. 

Competitive  Analysis 

This  proposed  physician  network  joint  venture  would  not 
fall  within  the  antitrust  safety  zone  because  it  would  be 
comprised  of  over  20  percent  of  the  physicians  in  a  number  of 
relevant  specialties  in  the  geographic  market.   However,  the 
Agencies  would  not  challenge  the  joint  venture  because  a  rule  of 
reason  analysis  indicates  that  its  formation  would  not  likely 
hamper  the  ability  of  heal*-h  insurance  plans  to  contract 
individually  with  area  physicians  or  with  other  physician 
network  joint  ventures.   In  addition,  the  joint  venture  is 
likely  to  result  in  cost  savings  because  the  physicians  have 
agreed  to  accept  capitated  fees. 
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That  health  insurance  plans  have  requested  foxmatlon  of 
this  venture  also  is  significant,  for  it  suggests  that  the  joint 
venture  would  offer  additional  efficiencies.   In  this  instance, 
it  appears  to  be  a  low-cost  method  for  plans  to  enter  an  area 
without  investing  in  costly  negotiations  to  identify  and 
contract  with  individual  physicians. 

Moreover,  in  small  markets  such  as  Smalltown,  it  may  be 
necessary  for  purchasers  of  health  care  services  to  contract 
with  a  relatively  large  number  of  physicians  to  provide  adequate 
coverage  and  choice  for  enrollees.   For  instance,  if  there  were 
only  three  obstetricians  in  Smalltown,  it  would  not  be  possible 
for  a  physician  network  joint  venture  offering  obstetrical 
services  to  have  less  than  33  percent  of  the  obstetricians  in 
the  relevant  area.   Furthermore,  it  may  be  impractical  to  have 
less  than  67  percent  in  the  plan,  because  two  obstetricians  may 
be  needed  in  the  venture  to  provide  coverage  for  each  other. 

Despite  the  joint  venture's  relatively  large  market  share 
of  some  specialists,  it  appears  unlikely  to  have  anticompetitive 
effects  because  of  three  factors:   the  demonstrated  ability  of 
health  insurance  plans  to  contract  with  physicians  individually, 
if  they  so  desire;  the  possibility  that  other  physician  network 
joint  ventures  could  be  formed;  and  the  benefits  that  health 
insurance  plans  perceive  in  obtaining  the  coverage  provided  by 
this  physician  network  joint  venture.   Therefore,  the  Agencies 
would  not  challenge  this  physician  network  joint  venture. 
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Physicians  who  are  considering  forming  joint  ventures  and 
are  unsure  of  the  legality  of  their  conduct  under  the  antitrust 
laws  can  take  advantage  of  the  Department  of  Justice's  expedited 
business  review  procedure  for  joint  ventures  and  information 
exchange  programs  announced  on  December  1,  1992  (58  Fed.  Reg. 
6132  (1993))  or  the  Federal  Trade  Commission's  advisory  opinion 
procedure  contained  at  16  C.F.R.  §§  1.1-1.4  (1993).   The 
Agencies  will  respond  to  a  business  review  or  advisory  opinion 
request  on  behalf  of  a  physician  network  joint  venture  within 
90  days  after  all  necessary  information  is  siibmitted.   The 
Department's  December  1,  1992  announcement  contains  specific 
guidance  as  to  the  information  that  should  be  submitted. 
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NATIONAL  ASSOCIATION  OF  INDEPENDENT  INSURERS 

NATIONAL  ASSOCIATION  OF  LIFE  UNDERWRITERS 

NATIONAL  ASSOCIATION  OF  MUTUAL  INSURANCE  COMPANIES 

NATIONAL  ASSOCIATION  OF  PROFESSIONAL  INSURANCE  AGENTS 

REINSURANCE  ASSOCIATION  OF  AMERICA 

COALITION  FOR  A  COMPETITIVE  INSURANCE  MARKET 

BEFORE  THE 

HOUSE  JUDICIARY  COMMITTEE 

SUBCOMMITTEE  ON  ECONOMIC  &  COMMERCIAL  LAW 

JUNE  15,  1994 

ON  RR.  3600 

THE  ADMINISTRATION'S  HEALTH  CARE  PLAN  PROPOSAL 

TO  REPEAL  THE  MCCARRAN-FERGUSON  ACT  (Section  5501) 

H.R.  3600,  the  Administration's  health  care  plan,  contains  a  provision  which  would  repeal  the 
McCarran- Ferguson  federal  antitrust  exemption  for  a  large  part  of  the  business  of  insurance. 
Insurance  industry  trade  associations  representmg  the  bulk  of  the  industry  oppose  this  provision 
and  remain  steadfast  in  support  of  the  McCarran  Act  because  it  has  helped  foster  a  competitive 
insurance  market  for  insurance  consumers  around  the  country. 

Joining  in  this  statement  are  the  following  trade  organizations;  the  Alliance  of  American  Insurers, 
the  American  Council  of  I  'fe  Insurance,  the  National  Association  of  Independent  Insurers,  the 
National  Associationof  Life  Underwriters,  the  National  Association  of  Mutual  Insurance 
Companies,  the  National  Association  of  Professional  Insurance  Agents,  the  Reinsurance 
Association  of  America,  and  th.^;  Coalition  for  a  Competitive  Insurance  Market. 

All  of  us  are  very  concerned  about  rising  costs  m  the  health  care  deUvery  system,  but  the 
McCarran  Act  has  nothing  to  do  with  this  problem  The  truth  is,  the  McCarran  Act  is  working 
well  and  doesn't  need  "fixing."  The  Administration's  proposal  could  actually  make  matters  worse. 

We  also  believe  it  is  inappropriate  to  make  drastic  changes  to  the  coimtr^s  antitrust  laws  in  the 
context  of  dealing  with  problems  in  the  health  care  delivery  system. 

The  Administration's  health  care  plan  would  repeal  the  McCarran-Ferguson  antitrust  exemption 
for  the  business  of  insurance  "to  the  extent  that  such  business  relates  to  the  provision  of  health 
benefits." 

The  intent  of  the  Administration,  as  set  out  in  summaries  of  the  proposal,  is  to  repeal  McCarran 
for  health  insurers.  However,  the  effect  of  the  actual  legislative  language  extends  far  beyond 
health  insurers.  The  unintended  consequence  of  this  provision  amounts  to  "backdoor"  repeal  of 
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the  McCarran  Act  for  property/casualty  insurers  and  for  life  insurers  selling  health  insurance  as 
well. 

Property/casualty  insurers  generally  bear  Uability  for  health  care  costs  where  an  insured  is  legally 
responsible  for  an  injury  to  another  person.  Often  property/casualty  insurers  are  primarily 
responsible  for  providing  such  health  benefits.  The  following  property/casualty  Unes  of  insurance 
would  be  aflFected  by  the  Administration's  proposal  because  those  policies  provide  for  health 
benefits:  workers  compensation,  personal  auto,  commercial  auto,  general  liability  and  products 
liability,  medical  malpractice,  commercial  multi-peril,  homeowners  and  farmowners. 

Approximately  $29  billion,  or  20%,  of  the  property/casualty  insurance  industry's  incurred  losses 
were  attributable  to  health  care  costs  in  1992,  accordmg  to  the  Insurance  Services  Office.  So,  the 
property/casualty  insurance  industry  would  be  significantly  aflFected  by  this  proposal.  Life  insurers 
and  agents  would  be  aflfected  to  the  extent  that  it  would  be  impossible  to  separate  their  health  and 
life  insurance  activities  in  home  offices  and  agency  offices  as  well. 

The  McCarran-Ferguson  Act  promotes  competition  and  is  essential  for  a  healthy,  competitive 
marketplace.  Insurers  are  jointly  involved  in  many  vital  and  pro-consumer  practices,  permitted 
under  McCarran  and  subject  to  state  oversight  and  regulation.  TTiese  activities  include  data 
collection  to  assist  in  ratemaking,  packaging  insurance  products  and  pooUng  arrangements  for 
hard  to  place  risks.  Depriving  insurance  companies  of  the  benefits  of  McCarran  in  such  instances 
would  stifle  innovation,  decrease  competition  and  increase  consumers'  insurance  costs. 

Costly  litigation  over  the  meaning  and  application  of  this  provision  can  also  be  expected.  The 
provision  also  contemplates  dual  federal-state  regulation  of  the  industry  and  the  unnecessary 
expense  that  will  entail  to  the  industry  and  consumers.  There  are  also  numerous  practical 
problems  and  questions  about  implementation  which  need  to  be  examined. 

Last  July,  NAD  testified  against  the  H.R.  9  McCarran  repealer  bill  on  behalf  of  seven  major 
insurance  industry  trade  associations  representing  the  bulk  of  the  msurance  industry.  We 
understand  that  another  industry  trade  association,  the  American  Insurance  Association,  has 
worked  with  the  Chairman  to  develop  a  so-called  "compromise"  McCarran  repealer,  which  we 
also  oppose  for  a  variety  of  reasons. 

Conceptually,  a  McCarran  repealer  bill  with  so-called  "safe  harbors"  is  doomed  to  failure.  It  is 
simply  impossible  to  itemize  all  of  the  current  and  fiitxu-e  essential  mdustry  activities  which  need  to 
be  preserved.  In  any  listing,  there  are  bound  to  be  some  items  left  out.  Also,  ambiguous  language 
will  provide  for  madequate  protection. 

The  proposed  "compromise"  vividly  demonstrates  the  problems  with  such  an  approach.  The  "safe 
harbors"  do  not  provide  complete  protection  for  trendmg.  This  will  have  a  devastating  impact  on 
small  and  medium  sized  companies,  competition  and  consumers.  Small  and  medium  sized 
companies  rely  heavily  on  trended  data  to  help  them  compete  against  the  giants,  and  many  of 
them  will  have  great  difficulty  remaining  in  the  market  without  it.  This  will  mean  less  competition 
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and  will  be  harmful  to  consumers  who  will  have  fewer  choices  in  the  market  and  will  face  higher 
prices. 

Manuals  of  rules  and  supplementary  rating  information  are  also  not  protected,  but  they  promote 
competition  and  their  absence  will  cause  chaos  in  the  marketplace  for  agents  and  consumers. 

Where  safe  harbors  are  provided  in  the  so-called  "compromise,"  they  are  often  inadequate.  For 
example,  the  language  covering  such  vital  areas  as  historical  data,  poUcy  forms,  inspection  and  fire 
protection  is  inadequate,  as  ISO  has  fiilly  demonstrated. 

The  proposal  purports  to  reaflBrm  the  availabihty  of  the  state  action  doctrine,  but  in  reahty  it  is  a 
step  backward  fi-om  current  law  and  will  raise  more  questions  than  it  answers. 

Massive  amounts  of  litigation  can  be  expected  over  the  meaning  and  the  scope  of  the  "safe 
harbors,"  if  this  bill  becomes  law.  In  fact,  we  beUeve  the  proposal  will  create  a  "Utigation 
machine." 

Finally,  the  proposal  calls  for  dual  federal/state  regulation  of  insurance.  The  bill  provides  for 
expanded  authority  for  the  Department  of  Justice  and  the  Federal  Trade  Commission.  The  result 
will  mean  unnecessary  added  costs  for  companies,  agents  and  consumers,  with  no  demonstrated 
benefits. 

AU  of  these  proposals  to  repeal  the  McCarran  Act-Section  5501  of  the  Administration's  health 
care  plan,  H.R.  9  and  the  so-called  "compromise"-  should  be  rejected  because  they  are 
unnecessary,  diey  will  destroy  the  current  competitive  insurance  marketplace  and  they  will  harm 
consumers. 
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The  American  College  of  Nurse-Midwives  ("ACNM")  has 
consistently  opposed  any  antitrust  exemption  in  connection  with  health 
care  reform.     ACNM  opposes  those  aspects  of  section  1322(c)  of  S. 
1757  (Health  Security  Act)  which  immunize  the  federal  antitrust  ?aws 
provider  conduct  which  would  otherwise  violate  section  one  of  the 
Sherman  Act  (15  U.S.C.  §  1).  The  provisions  of  this  section  of  the  bill 
would  permit  health  care  providers  to  discuss  and  agree  upon  prices  and 
fees,  and  then  to  negotiate  those  fees  collectively  with  health  alliances  for 
purposes  of  developing  fee-for-service  fee  schedules.   In  effect,  this 
exemption  would  permit  groups  of  health  providers  to  fix  prices  for  their 
services  --  not  only  with  regard  to  the  fee-for-service  schedules  but,  as  a 
result  of  spillover  effects,  in  connection  with  negotiations  with  health 
plans. 

ACNM  also  opposes  S.  1658  and  S.  1770,  bills  which  would  carve 
out  broad  and  unnecessary  antitrust  exemptions  for  various  types  of  joint 
conduct  among  health  care  providers.   ACNM  believes  that  the 
Statements  of  Antitrust  Enforcement  Policy  in  the  Health  Care  Area, 
which  were  issued  by  the  U.S.  Department  of  Justice  Antitrust  Division 
and  the  Federal  Trade  Commission  on  September  15,  1993,  provide 
sufficient  guidance  to  health  professionals  and  institutions  that  wish  to 
avoid  the  risk  of  antitrust  liability.  The  broad  immunities  created  by  these 
bills  are  unnecessary  and  potentially  harmful,  not  only  to  consumers  but 
also  to  health  professionals  such  as  certified  nurse-midwives  ("CNMs") 
who  compete  with  members  of  dominant  provider  groups. 

In  this  Statement,  we  will  address  each  of  these  bills  separately. 

HR  3600  (Health  Securitv  Act).   Much  of  our  specific  concern 
about  the  exemption  contained  in  this  bill  is  based  upon  its  failure  to 
provide  any  real  supervision  or  control  over  provider  conduct  during  the 
process  of  fee-setting  and  negotiation.  The  term  "negotiations"  is  defined 
in  this  bill  broadly  enough  to  encompass  and  shelter  otherwise  blatant 
price  fixing  activity  and  will  provide  an  opportunity  for  competitor 
collusion  on  fees.   Legally-permitted  opportunities  for  fee-related  collusion 
are  highly  likely  to  spill  over  into  and  taint  areas  where  such  competitor 
price  fixing  is  not  permitted,  such  as  provider  negotiations  with  health 
plans.  Allowing  competitors  who  have  not  integrated  into  provider 
networks  to  nevertheless  exchange  fee  information  and  agree  upon  fee 
levels  which  will  be  sought  from  the  alliances  can  only  have  the  inevitable 
effect  of  increasing  the  risk  that  this  information  will  be  used  in  other,  still- 
prohibited  contexts. 
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This  exemption  is  derived  from  the  existing  "state  action"  antitrust 
exemption,  a  court-created  immunity  which  has  protected  the  actions  of 
State  governmental  agencies,  as  well  as  private  individuals  and  entities 
who  act  in  reliance  on,  or  in  obedience  to,  such  state  policies,  from  the 
federal  antitrust  laws.   Historically,  the  courts  have  only  permitted  such 
immunity  to  the  extent  that  conduct  which  would  otherwise  violate  the 
antitrust  laws  is  the  result  of  a  comprehensive,  dearly  articulated,  and 
affirmatively  expressed  state  policy  to  replace  competition  with  regulation 
for  a  particular  sector  of  the  State's  economy.  Additionally,  the  state 
policy  must  provide  for  active  supervision  of  the  private  conduct  by  a 
branch  of  state  government  which  has  enforcement  power  to  detect  and 
prevent  abuses.  These  safeguards  are  intended  to  protect  consumers. 

This  section  of  the  bill  also  extends  the  Noerr-Pennington  doctrine, 
an  exemption  which  protects  lobbying  and  other  efforts  to  influence 
governmental  decision-making  from  antitrust  enforcement,  to  provider 
groups  that  negotiate  with  alliances. 

Another  serious  problem  with  this  section  is  that  the  statute's 
formulation  of  these  exemptions  is  not  as  explicitly  or  as  carefully  worded 
as  the  tests  which  the  United  States  Supreme  Court  has  developed  with 
respect  to  these  exemptions  and  does  provide  for  state  government 
supervision.  Thus,  not  only  does  section  1322  extend  what  was  formeriy 
a  narrowly-construed  exemption  to  conduct  which  would  otherwise  be 
considered  per  se  illegal,  but  it  does  so  in  a  manner  far  less  rigorous 
than  the  courts  have  employed  when  ruling  upon  state-developed 
exemptions  and  immunities  in  this  and  other  industries. 

AGNM  opposes  the  antitrust  exemption  provisions  of  this  bill 
because  It  undermines  a  key  original  intention  of  healfri  care  reform  -  to 
create  alliances  of  business  and  consumers  that  could  use  their 
combined  buying  power  to  keep  health  care  costs  down.  Joint  provider 
negotiations,  however,  would  permit  physicians  and  other  large  groups  of 
providers  to  counter  whatever  buying  power  the  alliances  may  have. 
This  is,  in  fact,  the  argument  raised  in  favor  of  this  exemption  by  its 
supporters,  but  it  would  change  the  balance  of  power.  While  this  change 
might  improve  the  financial  prospects  of  providers  under  health  care 
reform  it  would  be  highly  detrimental  to  consumers'  pocketbooks. 


239 


ACNM  is  aware  that  the  proposed  exemption  would  apply  to  all 
categories  and  groups  of  health  care  providers,  not  just  physicians  and 
hospitals  and,  thus,  would  supposedly  benefit  its  own  members  by 
permitting  CNMs  to  negotiate  with  the  alliances  over  fees.  Thus, 
superficially,  it  might  appear  that  CNMs  would  also  be  entitled  to  set  fees 
among  themselves,  to  negotiate  fee  schedules  with  alliances  and, 
ultimately,  to  derive  the  spillover  benefit  from  those  negotiations  into  their 
dealings  with  health  plans.   As  a  practical  matter,  however,  ACNM's 
members  are  only  too  aware  that  the  provision  offers  no  real  negotiation 
rights  for  groups  of  non-MD  providers.   CNMs  and  other  non-physicians, 
who  have  far  less  any  market  power  than  physidans,  would  most  likely 
be  effectively  disregarded  or  shut  out  of  negotiations  with  alliances  while 
organized  groups  of  physicians  dominate  the  negotiation  process. 

Rnally,  the  proposed  exemption  is  unnecessary.  To  the  extent 
that  any  state  wishes  to  permit  negotiations  between  alliances  and 
providers,  it  can  craft  a  statute  which  would  satisfy  existing  "state  action" 
immunity  standards  which  because  they  require  state  govemment 
supervision,  will  also  protect  consumer  interest.  Section  1322  (c)  should 
be  deleted  from  the  HSA.  Any  state  that  wishes  to  avail  itself  of  state 
action  immunity  standards  may  do  so. 

S.  1658  and  S.  1770.   ACNM  opposes  the  antitrust  exemptions 
and  immunities  which  would  be  created  by  these  bills.  These  proposed 
exemptions  are  far  more  extensive  than  either  existing  antitrust  defenses 
and  immunities  (which  are  equally  available)  to  other  sectors  of  the  U.S. 
economy  or  the  Department  of  Justice/FTC  Enforcement  Policy 
Statements.   Based  upon  ACNM's  consultation  with  FTC  and  DOJ 
officials  and  upon  observation  of  the  applicability  of  the  Statements  in 
practice  over  the  past  several  months,  ACNM  is  satisfied  that  the 
Enforcement  Policy  Statements  can  be  refined  into  a  useful  tool  which 
will  be  equally  applicable  to  non-physidans.  These  Statements  will 
provide  suffident  guidance  to  discourage  genuine  antitrust  violations  and 
abuses  while  permitting  procompetitive  joint  actions  by  health 
professionals  and  other  providers. 

ACNM  is  greatiy  concerned  that  the  provisions  of  tiiese  bills  will 
leave  it's  members  largely  defenseless  against  the  anticompetitive 
practices  of  dominant  provider  groups.   Nurse-midwives,  like  many  other 
groups  of  non-MD  healtti  professionals,  have  indeed  looked  upon  the 
antitrust  laws  as  the  "Magna  Carta  of  our  free  enterprise  system."  For 
many  years,  CNMs  have  sought  the  assistance  and  protection  of  the 
Federal  Trade  Commission  and  the  federal  courts  when  anticompetitive 
barriers  to  nurse-midwifery  practice  were  unjustifiably  imposed  by 
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hospitals,  by  groups  of  physicians,  by  health  insurance  plans,  or  by 
malpractice  insurers.    Mary  Lou  Steptoe,  Acting  Director  of  the  FTC's 
Bureau  of  Competition,  cited  one  such  example  in  her  testimony  -  a 
boycott  of  nurse-midwives  and  the  physician  who  worked  with  them  by  a 
malpractice  insurer  controlled  by  the  state  medical  society  [State 
Volunteer  Mutual  Insurance  Co..  103  F.T.C.  1232  (1983)],  but  many  other 
examples  exist.   Many  other  malpractice  insurers,  similarly  controlled  by 
state  medical  societies  or  other  groups  of  physicians,  routinely  impose 
excessive  and  unjustified  surcharges  upon  obstetricians  who  work  or 
consult  with  nurse-midwives.   One  such  case  occurred  in  the  District  of 
Columbia  only  two  years  ago. 

In  addition,  nurse-midwives  are  frequently  denied  access  to  clinical 
privileges  to  provide  their  professional  services  in  hospitals,  even  when 
the  hospital  administration  affirmatively  desires  to  add  CNMs  to  Its  staff, 
because  of  organized  opposition  by  the  hospital's  medical  staff.  The 
FTC  has  filed  at  least  one  such  action  to  open  up  a  hospital  medical  staff 
over  physician  collusive  opposition  [In  re  Medical  Staff  of  Memorial 
Medical  Center  (Rle  No.  851-0002),  5  Trade  Reg.  Rep.t  22,508  (January 
28,  1988)],  and  individual  nurse-midwives  have  filed  private  antitrust 
actions  to  overcome  organized  physician  resistance  to  hospital  access 
by  CNMs.   One  such  case,  Nurse-Midwifery  Associates  v.  Habet.  918 
F.2d  605  (6th  Cir.  1990),  held  that  physician  members  of  medical  staff 
may  be  held  liable  for  conspiring  with  each  other  as  independent 
competitors,  to  commit  an  antitrust  violation  by  excluding  a  competing 
health  professional. 

Nurse-midwives  today  confront  numerous  other  instances  of 
anticompetitive  conduct  designed  to  exclude  them  from  competing  in  the 
health  care  market.  The  preservation  of  federal  antitrust  laws  is  essential 
to  provide  remedies  for  antitrust  violations  which  injure  our  members' 
ability  to  practice  and  deny  consumer's  any  choice  among  health 
professionals.   Denial  of  clinical  privileges  is  widespread.   In  addition, 
many  health  insurance  companies  or  managed  care  plans,  particulariy  if 
they  are  controlled  by  a  physician-dominated  provider  panel  or  by  the 
state  medical  society,  routinely  refuse  to  reimburse  for  CNM  services  or 
to  permit  CNMs  to  iDecome  members  of  the  provider  panel  of  an  IPA  or 
PRO.   Such  exclusion  of  a  competing  non-MD  provider  was  held,  in 
Virginia  Academy  of  Clinical  Psvcholoaists  v.  Blue  Shield  of  Viroinia.  624 
F.2d  476  (4th  Cir.  1980),  to  be  a  violation  of  section  one  of  the  Sherman 
Act.   Unfortunately,  ACNM  can  provide  numerous  instances  where  a 
managed  care  plan  has  refused  to  include  CNMs  on  it's  panel  because 
of  physician  opposition,  with  the  result  that  CNM  practices  have  gone  out 
of  business  while  women  and  infants  in  the  are  remain  underserved. 
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ACNM  is  also  concerned  about  the  development  of  practice 
guidelines  or  parameters  by  physician  groups,  under  the  guise  of  quality 
of  care  standard  setting,  which  are  really  thinly-disguised  attempts  to  limit 
the  scope  of  nurse-midwifery  practice  or  to  discourage  physicians, 
hospitals,  or  managed  care  plans  from  working  with  CNMs. 
Anticompetitive  standard-setting  is  not  uncommon  in  health  care  or  other 
markets.   See,  e.g.  American  Society  of  Mechanical  Engineers  C. 
Hydrolevel  Corporation  456  U.S.  556  (1982)  (product  quality  standards 
developed  by  professional  society  which  are  used  to  injure  competitor  of 
member  violate  antitrust  laws).   Groups  of  physicians  may  develop 
"standards"  or  "practice  parameters"  which  contrary  to  state  scope  of 
practice  laws  for  CNMs,  or  clinical  indicators,  limit  particular  procedures 
to  physicians  or  would  require  physician  supervision  of  CNMs.  ACNM  is 
greatly  concemed  that  blanket  antitrust  exemptions,  of  the  breadth 
demonstrated  in  these  two  bills,  will  condone  and  permit  such  practice 
barriers  and  other  means  of  anticompetitive  exclusion  of  nurse-midwives 
while,  at  the  same  time,  limiting  the  range  and  effectiveness  of  antitrust 
remedies  available  to  those  whose  business  or  property  has  been  injured 
by  reason  of  these  or  other  antitrust  violations.  The  FTC  and  Antitrust 
Division  cannot  rectify  or  monitor  all  anticompetitive  activities.  ACNM's 
members  and  the  consumers  they  serve  would  be  greatly  harmed  If  the 
remedy  of  treble  damages  lawsuits  to  vindicate  practice  restrictions  were 
eliminated  or  rendered  impractical. 

Attached  to  our  testimony  is  a  copy  of  an  advertisement  opposing 
antitrust  exemptions  which  appeared  in  the  Wall  Street  Journal  this  past 
week.  ACNM,  along  with  several  other  consumer  and  provider  groups, 
is  a  signatory  to  that  advertisement  The  American  Medical  Association 
has  accused  the  insurance  industry  of  using  consumer  and  non-M.D. 
provider  groups  to  doak  an  anti-physidan  insurer  agenda.  ACNM  Is  not 
a  pawn  of  the  insurance  industry  by  any  means,  and  opposes  continued 
antitrust  exemption  for  the  insurance  industry  under  the  McCarran- 
Ferguson  Act.  Antitrust  exemptions  should  play  no  role  whatsoever  in- 
health  care  reform.   Rather,  to  the  extent  that  market  forces  are  being 
encouraged,  through  various  proposed  health  reform  plans,  to  lower 
costs  and  make  insurance  accessible  to  all  Americans,  antitrust 
exemptions  can  only  be  counterproductive  to  such  goals.  ACNM  will 
continue  its  opposition  to  all  such  special  interest  legislation. 
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The  ACNM  has  adopted  this  position  because  its  leadership  and 
members  believe  that  such  exemptions  are  contrary  to  the  spirit  and  the 
principles  of  health  care  reform,  injurious  to  consumer  welfare  and, 
ultimately,  unnecessary.    We  also  believe  that  all  anticompetitive 
activities,  whether  monopolistic  practices  by  insurers  or  providers, 
competitor  collusion,  or  discrimination  by  physicians,  hospitals,  and 
health  plans  against  non-MD  health  professionals,  will  ultimately  result  in 
restricting  optimal  delivery  of  health  care  services,  limiting  consumer 
choice,  and  Injuring  those  who  provide,  as  well  as  those  who  purchase, 
such  services.  We  urge  committee  members  to  consider  the  important 
consumer  protection  and  competition  values  which  are  at  stake  in  this 
legislation  and  to  reject  any  and  all  antitrust  exemptions  for  health  care 
providers  or  other  participants  in  the  health  care  industry. 
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JUST  SAY  "NO"  TO  THE  A.IUiJ. 


Tbc  Honorable  Howard  M.  Mcttscnbaum 
Uniccd  Sates  Senate 
Washington,  O.C  20510 

Dear  Mc  daitroaic 

As  Coagtess  ooo^ideis  health  care  refonn  legisla- 
tion, -wc  ore  'Writing  to  e:^prcss  our  opposlcion  to  the 
creation  of  sOLtutoty  anticrus  eziemptions,  such  as 
those  proposed  in  the  Prcsidcats  'Health  Secudty 
Act-  and  to  S.  1658/RR.  5486,  the  'Hcaldi  Care 
Andtrust  Improycments  Aa  of  1993"-  Thes«j  exetnp- 
doos  would  Inhibit  coa]p<ddoa  and  harm  oon- 
cumeis  by  increasing  costs  and  Impeding  inno<>%cioa 
In  beakfa  care  ddtvery. 

Currcnt  andtmst  laws  are  intovied  to  pr csove 
oompecidoa  and  prootote  connuner  wcl^u«.  As 
such,  ttiese  lay/s  are  crucial  to  achferlng  cwo  critical 
goals  of  health  care  refonn:  1)  to  provide  con- 
sumers widi  ofTordable,  hlgb-quaiity  caie  and  2)  to 
promote  the  rffidcnt  delwcry  of  services. 
Expanding  andoust  exemptions  beyond  what  cur- 
rent law  pefmifs,  'w<ould  only  senre  to  undermine 
these  objcaives  by  insulaiing  collusive  acdvidcs. 
U1ttmatel}r,  the  public  could  bear  the  brunc  of  these 
changes  tn  the  form  of: 

•  HICflQ(  PnCES 

Antlorusc  la\(irs  prevent  price-fixing  and  the  poten- 
tial boyoodn^  of  bcakh  plans  while  proraodng 
compctlitvcly  jxiced  fees  that  lower  heaUfa  costs. 
Last  year,  FTC  iChalr  Janet  D.  Steigcr  testified  that 
'experience  from  the  Commission's  health  care 
enforcement  program  suggests  that  andtrust 


enforcement  plays  :ui  important  role  in  prevotcing 
Ocganized  efforts  to  reduce  price  comf)eci(ioa  and 
thx^ratt  cost  Inductions.* 

•  KEDocai  qoALmr  XTtrcaiiQE 

If  physicians  are  allowed  to  engage  in  otherwise 
prohibited  coUaboratioas,  the}'  could  act  to  restrict 
Che  type  and  categories  of  providers  available  to 
padencs.   tn  addidoti,  sanctioning  Umir^  oomped- 
tioa  among  certain  pcoridcis  could  reduce  their 
incentive  to  impi>i>ve  qualiCf  of  ore  and  service. 

•  ussimsvxnon 

Existlns  antitrust  law  provides  adequate  SedbiliCy 
for  physicians,  hospitals  and  professional  groups  to 
wtJik  together  to  organize  new  aetworics  and  other 
provider  delivery  systems.   More  Importandy,  they 
help  promocc  Inrvsvation  by  eruxiuragJng  pcovldtfs 
to  disttoguish  themselves  in  ways  ttur  will  benefit 
consuoKTS  —  for  example  by  ooaq>eting  on  the 
basis  of  quality  as  well  as  cost.  New  antitrust 
exempdorts  would  simply  halt  the  competirive 
incentive  for  ionovatioa. 

VThlle  we  acknowtedge  that  additional  enforce- 
ment guidelines  may  be  t»ccessary  as  the  new 
health  system  evolves,  we  also  recognize  the  ver^ 
real  danjgers  inherent  In  moving  beyond  what  cur- 
rent law  has  deemed  to  be  safe,  appropriate  axtd 
necessary.  Wc  are  thus  in  complete  agreement  that 
changes  to  existing  andtrust  laws  are  simply  unnec- 
essary and  a  teal  threat  to  oonsun>er  wei£ai«. 

Sincerely, 


Amttican 

Amortcan  NuTROs 

Consumer 

Consumers  Union 

NatiooaJ 

AGSoct3&ano< 

Assooiatioa 

Federation  of 

Of  l/nited  States 

Auociatianaf 

Retired  Persons 

America 

Ctrndboortag 

Amencan 

Federation  o< 

Centers 

Ainencan 

OocupatiocBl 

•nie  ERISA 

American  Kesitti 

AssocuGonof 

theia(jy 

Industry 

Systems 

T^e  Principal 

Nurse  Anestttetists 

Association 

Convnittec 

Cnxjf>  Hesltfi 

FVniKxal  Gro<4) 

American 

Afiiertcan 

BlueOass& 

Associatlan  ol 

The  Prudential 

Federation  o<  Home 

Optomctrlc 

Blue  Shield 

America 

Heal  til  Agencies 

Association 

Association 

Ho(T>eKeahh 

TtieTraiV9<e«s 
Insurance 

American  CoSeg^ 

AiTiCncsn  opcccti- 

Blue  Cross  of 

Services  &Stiffln9 

Companies 

of  Nurse  Midfvives 

Laoguage  Hoanng 

A3SOCi3tia<t 

f^ifomia 

AssocUTion 

U.S.HeaRhcare 

TtnAlItance 

CKSNA  Co«porBtk)n 

•  Indepondcooe  Blue 

For  Managed 

Ae(M 

.  Ooss 

WastWngton 

c:ompeUtion 

National  Capital 

Business  Group 

PPO 
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Written  Testimony  of  the  American  Health  Care  Association 

to  the 
U.S.  House  Committee  on  the  Judiciary 

on 

Fraud  and  Abuse  Provisions 

in  the  H.R.  3600 

June  15,  1994 

Chairman  Brooks,  Congressman  Fish  and  members  of  the  Committee, 
the  American  Health  Care  Association  (AHCA)  appreciates  the 
opportunity  to  provide  you  with  our  Association's  position  on  the 
fraud  and  abuse  provisions  contained  in  the  Health  Security  Act, 
H.R.  3600.   AHCA  is  a  federation  of  51  affiliated  associations 
representing  11,000  non-profit  and  for-profit  nursing  facilities, 
residential  care,  and  subacute  providers  nationwide. 

AHCA  fully  supports  efforts  to  combat  fraud  and  abuse  in  health 
care.   We  have  worked  with  Congress  and  the  Administration  on 
ensuring  that  quality  care  is  provided  to  nursing  home  residents 
and  that  compensation  be  fair  and  equitable  to  both  the 
government  and  to  providers.   We  are  continuing  efforts  to  ensure 
that  providers  comply  with  federal  law  by  working  with  the  Health 
Care  Financing  Administration  to  advise  our  members  on  what 
constitutes  inappropriate  billing  practices. 

FRAUD  AND  ABUSE  PROVISIONS 

We  are  pleased  that  the  Committee  is  examining  this  issue  and  the 
proposed  changes  in  fraud  and  abuse  law.   Provisions  to  modify 
Federal  health  care  fraud  and  abuse  statutes  are  contained  in 
several  health  care  reform  proposals  and  in  the  Senate  passed 
Omnibus  Anticrime  bill  (H.R.  3355)  . 

The  Health  Security  Act  contains  the  following  provisions. 

It  creates  a  new  standard  for  health  care  fraud  as  a  new  federal 
crime.   Such  action  will  be  a  felony  with  fines  up  to  $250,000 
and  ten  years  of  imprisonment,  or  life  imprisonment  if  the 
violation  results  in  serious  bodily  injury.   This  would  apply  to 
both  federally  and  privately  financed  health  care  activities. 

If  a  health  care  offense  poses  a  serious  threat  to  the  health  of 


A  non  prolit  ortianizaiion  ol  proprieiarv  and  nun  proprietarv  long  term  health  care  facilities  dedicated  to  improving  health  care  of 
the  convalescent  and  chronically  ill  of  all  ages  An  equal  opponuniiv  employer 
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any  person  or  has  a  significant  detrimental  impact  on  the  health 
care  delivery  system  there  can  be  imposed  criminal  forfeiture  of 
property  that  is  used,  supported,  or  added  value  to  the 
commission  of  the  offense. 

Any  individual,  engaged  in  a  pattern  of  health  care  fraud,  Food 
and  Drug  Administration  violations,  or  anti-kickback  violations 
could  be  civilly  or  criminally  prosecuted  under  the  Racketeer 
Influenced  and  Corrupt  Organizations  (RICO)  statute. 

Any  individual  with  certain  controlling  interest  in  an  entity 
that  has  been  sanctioned  through  criminal  prosecution,  civil 
money  penalties  or  program  exclusion  may  be  excluded  from  health 
care  programs  even  if  the  individual  had  absolutely  no 
responsibility  for  the  conduct  that  led  to  the  sanction. 

Federal,  State  and  local  law  enforcement  programs  will  coordinate 
their  efforts  to  control  fraud  and  abuse  by  developing  joint 
enforcement  programs  and  sharing  information  and  resources. 

Civil  monetary  penalties  and  penalties  for  false  claims  would  be 
increased.   Such  penalties  will  be  applied  to  providers  who 
incorrectly  code  services  or  provide  medically  unnecessary 
services .   This  would  apply  to  claims  submitted  to  both  Federal 
and  private  insurance  plans. 

Persons,  other  than  beneficiaries  who  suffer  harm  or  monetary 
loss  as  a  result  of  any  activity  of  an  individual  or  entity  which 
would  subject  that  individual  to  civil  monetary  penalty,  may 
bring  an  action  against  that  provider  in  Federal  court. 

PROBLEMS  AND  IMPROVEMENTS  TO  PROVISIONS 

AHCA  believes  that  there  are  two  problems  with  the  aforementioned 
fraud  and  abuse  proposal.   First,  it  relies  solely  on  enforcement 
and  there  is  no  effort  to  enhance  prevention  and  compliance. 
Secondly,  it  reaches  far  beyond  those  who  purposefully  act  with 
criminal  intent . 

Improving  Compliance 

While  enforcement  is  important,  many  problems  such  as  miscoding 
or  improper  billing  of  services  can  be  remedied  through  education 
and  guidance  by  the  Federal  government.   Medicare  and  Medicaid 
laws  and  regulations  are  extremely  complex  and  it  is  difficult 
for  providers  to  determine  if  they  are  in  compliance.   The 
breadth  and  lack  of  clarity  of  the  current  fraud  and  abuse  laws 
has  created  confusion  and  uncertainty  for  providers  working  to 
develop  innovative,  lawful  arrangements  for  the  delivery  of  long 
term  care  services.   Without  clarification,  this  confusion  and 
uncertainty  is  likely  to  increase  with  the  dramatic  expansion  of 
the  fraud  and  abuse  laws  contemplated  by  numerous  legislative 
proposals . 
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Currently  the  U.S.  Department  of  Health  and  Human  Services, 
Office  of  the  Inspector  General  is  prohibited  from  providing 
advisory  opinions  to  health  care  providers  seeking  to  enter  into 
innovative  ways  to  deliver  long  term  care  services.   Congressman 
Hoagland  (D-NE)  has  introduced  legislation  (H.R.4028)  which 
authorizes  the  Secretary  of  Health  and  Human  Services  to  issue 
such  opinions.   This  will  greatly  aid  providers  in  ensuring  that 
they  stay  in  compliance  with  Federal  law  when  delivering  services 
in  a  rapidly  changing  health  care  delivery  system. 

Another  step  that  Congress  can  take  is  to  allow  long  term  care 
providers  to  petition  the  Office  of  the  Inspector  General  to 
issue  "Fraud  Alerts."   In  the  past,  the  Office  of  the  Inspector 
General  has  issued  such  "Alerts"  when  it  wished  to  make  the 
industry  aware  that  it  considered  certain  conduct  unlawful  (or 
potentially  unlawful) .   Permitting  health  care  providers  to 
request  Fraud  Alerts  regarding  contemplated  transactions  would 
provide  increased  clarity  concerning  the  Office  of  Inspector 
General's  interpretation  of  the  law  and  would  thereby  promote 
compliance . 

Ensuring  Honest  Providers  are  not  Harmed 

While  AHCA  fully  supports  the  intent  of  the  provisions,  we  are 
concerned  that  they  would  extend  beyond  those  who  willfully 
defraud  the  government  to  honest  providers  who  innocently  commit 
an  error  or  disagree  with  an  insurance  company's  perception  of  a 
patient  regimen  of  treatment.   Some  specific  examples  are  as 
follows. 

Section  4043  would  provide  civil  monetary  penalties  for  miscoding 
of  procedure  or  diagnosis  codes,  providing  items  or  services  in 
excess  of  medical  need,  or  providing  services  not  medically 
necessary.   The  practice  of  medicine  is  as  much  an  art  as  a 
science.   A  practitioner  must  deal  with  many  uncertainties,  and 
may  try  a  variety  of  approaches  to  diagnose  a  condition  and  treat 
it.   In  many  cases  medical  necessity  is  a  judgment  call  and 
judgment  can  be  influenced  whether  you  are  a  provider  delivering 
services  or  a  claims  reviewer  seeking  to  keep  down  costs.   This 
provision  should  be  limited  to  cases  where  willful  intent  to 
commit  fraud  is  demonstrated. 

Section  4044  provides  for  the  permissive  exclusion  of  individuals 
simply  because  they  own  shares  in  a  sanctioned  entity  even  if  the 
individual  had  absolutely  no  responsibility  for  the  conduct  that 
led  to  the  sanction.   The  individuals  to  whom  the  exclusion 
authority  would  apply  include  anyone  with  an  investment  interest 
of  5%  or  more,  or  anyone  with  management  responsibilities, 
including  members  of  the  Board  of  Directors.   As  a  result,  an 
individual,  simply  by  his  or  her  relationship  or  status  with  a 
company,  can  be  excluded  from  health  care  programs,  even  if  the 
individual  had  no  knowledge  of,  or  responsibility  for,  the  events 
that  lead  to  the  sanction  on  the  company.   In  fact,  the  proposal 
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does  not  even  require  that  the  individual  was  affiliated  with  the 
company  at  the  time  the  conduct  occurred  on  which  the  sanction  is 
based.   This  provision  will  make  it  virtually  impossible  to 
obtain  medical  professionals  to  sit  on  Boards  of  Directors  of 
long  term  care  facilities.   Clearly,  responsibility  must  be 
brought  back  into  the  determination  process. 

Conclusion 

AHCA  supports  the  effort  to  ensure  compliance  with  Federal  Health 
care  laws.   While  the  effort  to  ensure  greater  enforcement  is 
commendable,  we  must  ensure  that  long  term  care  providers  who 
seek  to  operate  within  the  law  have  the  proper  guidance .   In 
addition,  we  must  ensure  that  criminal  law  does  not  extend  to 
those  who  have  no  criminal  intent .   The  provisions  must  be 
tightened  up  to  limit  their  scope  to  those  who  willfully  violate 
the  law.   To  that  end  we  will  be  happy  to  work  with  you  and  your 
Committee . 

c-1 ^-aa 
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FAX  NO.  202.626-234S 


June  16,  1994 


The  Honorable  Jack  Brooks 
U.S.  House  of  Representatives 
2449  Raybuni  House  Office  Building 
Washington  D.C.   20515-4309 

Dear  Cbainnan  Brooks: 

The  5,000  hospital  members  of  the  American  Hospital  Association  are  strong  supporters 
of  health  care  reform.   We  support  three  fundamental  goals:   universal  access  and 
coverage,  delivery  system  restructuring,  and  fair  financing  of  reform.    Because  of  our 
strong  commitment  to  these  goals,  we  want  to  go  on  record  at  this  time  stating  our 
opposition  to  the  creation  of  statutory  antitrust  exemptions  for  physicians  such  as  those 
proposed  in  the  Health  Security  Act,  President  Clinton's  proposal  (S.  1757  and  H.R. 
3600),  and  in  the  Health  Care  Quality  Improvements  Act  of  1993,  sponsored  by  Senators 
Hatch  and  Thurmond  (S.  1658)  and  Representative  Archer  (H.R.  3486).   These 
exemptions  run  counter  to  the  goals  of  health  care  reform. 

AHA  believes  that  a  reformed  delivery  system  should  be  based  on  integrated  multi- 
provider  networks— we  call  them  community  care  networks"  -providing  care  at  the 
community  level.   Achieving  this  vision  requires  providen  to  join  together  with  aligned 
goals  and  incentives  to  provide  high  quality,  affordable  care.   Statutory  exemptions  for 
phvsicians  do  not  promote  integration.  facUitate  network  development,  or  encourage 
change  in  our  currently  fragmented  delivery  system. 

Such  exemptions  from  the  antitrust  laws  are  unnecessary  and  potentially  dangerous.   The 
proposed  exemptions  would  immunize  iU  health  care-related  activity  that  certain  groups  of 
physicians  undertake,  even  if  the  activity  does  not  further  the  quality,  efficiency,  and 
access  goals  of  health  care  reform.    Exemptions  allowing  providers  to  organize  solely  to 
negotiate  rates  could  result  in  higher,  not  lower,  health  care  costs  to  consumers. 
I*roviders  seeking  greater  bargaining  power  or  wishing  to  develop  physician-sponsored 
plans  can  do  so  without  an  antitrust  exemption,  by  integrating  to  share  financial  and 
operational  risk.    And  risk-sharing  creates  incentives  to  offer  low  cost  services,  and  be 
competitive  in  health  care  delivery.   In  short,  such  exemptions  would  impede  the 
development  of  efficient  multi-provider  networks. 
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Rather  than  advocating  the  adoption  of  statutory  exemptions,  AHA  seeks  an  essential 
examination  and  clarification  of  antitrust  policies  in  order  to  encourage  and  facilitate 
development  of  integrated  multi-provider  networks.  Joint  Dqiartment  of  Justice  and  Federal 
Trade  Commission  guidelines  on  difficult  issues  are  needed  now,  specifically  with  respect  to 
the  formation  and  operation  of  multi-provider  networks,  joint  provision  of  services  and  use  of 
equipment,  the  role  of  efficiencies  in  merger  and  joint  venture  analysis,  and  the  "state  action" 
doctrine.   But  AHA  will  not  support  legislative  proposals  to  grant  blanket  immunity  to 
providers  whose  activities  have  no  or  very  limited  potential  for  efficiencies... particularly 
where  exemptions  could  result  in  increased  health  care  costs  and  foster  fragmentation  of 
health  care  delivery.    Such  measures  fly  in  the  face  of  health  care  reform. 


Sincerely, 


lick  Pollack 
Executive  Vice-President 
Federal  Relations 


Attachment 


This  letter  was  sent  to: 

All  members  of  the  Senate  Finance  Committee 

Chairman  Kennedy,  Senate  Labor  and  Human  Resources  Committee 

Chairman  Metzenbaum,  Senate  Judiciary  Committee 

Chairman  Gibbons,  House  Ways  and  Means  Committee 

Chairman  Brooks,  House  Judiciry  Committee 


'  Coamimity  C^r  Noaoit,  Inc.  luu  ihc  une  f-— — — ty  Cue  NcXrort  ■•  lU  aavicc  mut  aad  mena  tU  fifta 
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AoMfican  He«pftal  Aitocialion 

/ilH/i 


>4ii  \<irin  LjU  >hi>rt  Uri\i 
(  hkjctt.  Illin«n\  otlfrl  I 

Tiliphnrx-   ;i:  JSIlWKXI 


January  28,  1994 


Anne  K.  Bingaman 

Assistant  Attorney  General 

Antitrust  Division 

U.S.  Department  of  Justice 

10th  &  Constitution  Ave.,  N.W. 

Room  3101 

Washington,  D.C.  20503 

Dear  Assistant  Attorney  General  Bingaman: 

The  issuance  of  the  Statements  of  Antitrust  Enforcement  Policy  in 
the  Health  Care  Area  ("Policy  Statements")  on  September  15,  1993 
was  an  important  first  step  toward  reducing  the  uncertainty  that 
many  providers  are  experiencing  as  the  health  care  field 
consolidates  in  anticipation  of  health  care  reform.   The  American 
Hospital  Association  ("AHA")  applauds  the  Department  of  Justice 
("Department")  and  the  Federal  Trade  Commission  ("FTC")  for 
recognizing  the  need  for  health  care-specific  guidance.   As  you 
have  agreed,  however,  additional  guidance  is  necessary.   We  are 
pleased  to  provide  you  with  our  suggestions  for  such  guidance. 

In  response  to  economic  pressures  to  control  costs,  hospitals, 
physicians  and  other  providers  are  increasingly  engaging  in 
cooperative  activity  in  order  to  provide  services  more 
efficiently.   The  prospect  of  national  health  care  reform  under  a 
"managed  competition"  model  has  also  encouraged  health  care 
providers  to  form  networks  and  other  collaborative  arrangements 
in  preparation  for  dealing  with  or  becoming  health  plans. 
Regardless  of  whether  health  care  legislation  is  passed  in  the 
near  future,  economic  pressure  on  providers  to  merge  or  form 
joint  ventures  will  continue.   In  recognition  of  the  trend  toward 
consolidation  in  the  health  care  field,  the  AHA  believes  more 
guidance  from  the  Agencies  is  necessary,  particularly  with 
respect  to  the  following  topics:   1)   network  formation  and 
operation;   2)  joint  ventures  involving  services  or  existing 
equipment;   3)  efficiency  justifications  for  mergers  and  joint 
ventures;  and  4)  the  state  action  doctrine. 

1)    Metifork  yorMtion  and  Opera t  ion 

The  formation  of  integrated  networks  by  hospitals,  physicians  and 
other  providers  is  by  far  the  most  obvious  change  in  the 
composition  of  health  care  markets  in  the  1990s.   The  Department 
and  the  FTC  repeatedly  have  identified  procompetitive  effects  in 
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health  care  markets  due  to  the  formation  and  operation  of 
provider  networks.^ 

Networks  can  take  a  variety  of  forms.   Some  networks  involve  only 
specialized  services,  while  others  are  designed  to  offer 
comprehensive  services.   Some  networks  are  fully  integrated, 
e.g.,  Kaiser  Permanente,  with  the  providers  operating  within  a 
common  legal  superstructure,  but  most  networks  have  been  —  and 
probably  will  continue  to  be  —  created  through  a  series  of 
contractual  arrangements  between  physicians,  hospitals  and  other 
providers.   While  these  contractual  networks  will,  themselves, 
differ  significantly  from  each  other,  what  differentiates  them 
from  cartel  arrangements  is  that  they  all  possess  some  form  of 
partial  functional  integration,  typically  taking  the  form  of 
risk-based  pricing,  responsibility  for  utilization  review, 
responsibility  for  quality  assurance  or  all  of  the  above. 

The  development  of  integrated  networks,  almost  by  definition, 
involves  increased  collaboration  among  providers.   In  partially 
integrated  networks,  network  participants  frequently  offer 
jointly  derived  prices  for  services  and  sometimes  may  agree  to 
reduce  unnecessary  capacity  and  duplication  in  order  to  achieve 
significant  cost  savings.   Virtually  all  networks  require  the 
exclusion  of  some  providers,  and  many  also  involve  exclusive 
arrangements  or  the  bundling  of  different  services  into  a  single 
product  offering.   Effective  antitrust  policy  should  articulate 


^  See  Policy  Statement  No.  6  (reduced  prices,  utilization 
review  and  other  limits  on  the  provision  of  unnecessary  care) ;  FTC 
Enforcement  Policy  Statement  Fed.  Reg.,  Vol.  46,  No.  192  at  48984 
(1981)  (hereinafter  "FTC  Statement")  (a  plan  may  create  competition 
among  physicians  when  it  limits  the  panel  of  physicians) ;  Letter  to 
David  A.  Gates  from  Jeffery  I.  Zuckerman,  Director  Bureau  of 
Competition,  dated  November  5,  1986  at  1  and  3  (hereinafter 
"Zuckerman  Letter")  (distinguishes  products  for  consumers  and 
stimulates  competition) ;  Department  Press  Release  regarding 
Stanislaus  Preferred  Provider  Organization,  Inc.,  dated  October  12, 
1983  at  3  (lowering  costs);  Letter  to  Robert  Taylor  from  Charles 
Rule,  Acting  Assistant  Attorney  General,  dated  October  3,  1986  at 
2  (increasing  competition  among  providers  and  improving  service); 
Letter  to  F.  M.  Bush  III  from  Charles  Rule,  Acting  Assistant 
Attorney  General,  dated  April  7,  1987  at  4  (increasing  competition 
among  providers,  lowering  costs  and  providing  consumers 
alternatives) ;  Remarks  of  J.  Paul  McGrath,  Assistant  Attorney 
General,  before  the  American  Bar  Association  dated  March  22,  1985 
at  2-3  (increasing  competition,  allowing  market  influences  on  price 
and  utilization,  consumers  given  alternatives  and  lowering  costs)  . 
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which  of  these  arrangements  are  permissible  and  which  are 
objectionable,  and,  as  a  consequence,  likely  to  be  challenged.^ 

Tb*  M««d  for  a  Safety  Zona  for  Zntagratad  Networks  Involving 
Hospitals 

The  sixth  Policy  Statement  establishes  a  safety  zone  for  certain 
physician  network  joint  ventures.   Many  of  the  networks  currently 
being  developed  and  likely  to  be  encouraged  by  federal  health 
care  policy,  however,  involve  hospitals  and  other  non-physician 
providers,  making  a  policy  statement  addressing  these  networks 
essential. 

Because  hospital  markets  tend  to  be  highly  concentrated,  the 
thresholds  contained  in  the  physician  network  safety  zone  cannot 
appropriately  be  applied  to  fully  and  partially  integrated 
networks  involving  hospitals.^   In  order  to  provide  guidance  to 
these  networks,  the  Agencies  should  build  upon  the  physician 
network  policy  statement  and  establish  a  safety  zone  that 
recognizes  the  many  communities  in  which  there  are  fewer  than 
five  hospitals.   Indeed,  in  discussing  the  safety  zone  for 
physician  network  joint  ventures,  the  Agencies  state  that  "[i]n 
relevant  markets  with  less  than  five  physicians  in  a  particular 
specialty,  the  physician  network  joint  venture  otherwise 
qualifying  for  the  antitrust  safety  zone  may  include  one 
physician  from  that  specialty  even  though  the  inclusion  of  that 
physician  results  in  a  physician  network  joint  venture"  beyond 
the  20%  limit  of  the  safety  zone.* 

In  analyzing  networks,  the  primary  antitrust  concern  is  that  the 
network  not  obtain  and  misuse  market  power.   No  hospital,  or 
grouping  of  hospitals,  is  likely  to  possess  market  power^  if  the 


3  Our  comments  are  addressed  to  legitimate  networks,  those 
with  operational  or  financial  integration. 

'  The  physician  network  safety  zone  limits  physician 
participation  to  20%.  In  many  hospital  markets,  however,  the 
inclusion  of  a  even  single  hospital  is  likely  to  represent  more 
than  20*  of  hospital  service  capacity. 

*    Policy  Statement  No.  6. 

^  Market  power  has  been  defined  as  the  ability  to 
profitably  increase  prices  above  competitive  levels.  Jefferson 
Parish  Hospital  Dist.  No.  2  v.  Hvde.  466  U.S.  2,  27  n.46  (1984); 
1992  Horizontal  Merger  Guidelines,  4  Trade  Reg.  Rep.  1  13,104  at 

(continued. . . ) 


253 


hospital  (or  hospitals)  in  the  network  have  less  than  30%  of  the 
service  capacity  in  the  market.*   Indeed,  vigorous  price 
competition  is  likely  to  intensify  and  thrive  whenever  three  or 
more  integrated  networks  are  able  to  compete  in  a  market  for  the 
business  of  employers  and  health  plans. 

In  order  to  encourage  the  development  of  procompetitive  networks, 
whether  fully  integrated  or  partially  integrated,  exclusive  or 
non-exclusive,  the  AHA  recommends  that  the  creation  or  formation 
of  such  a  network  not  be  subject  to  challenge  if  either  of  the 
following  conditions  is  met:   1)  with  respect  to  any  service  that 
is  required  by  another  network  to  offer  a  competing  product,  the 
network's  service  capacity  is  not  greater  than  3  0%  of  the  total 
service  capacity  in  the  market;'  or  2)  two  other  viable  networks 
are  operating,  or  can  operate,  within  the  market. 


^( . . .continued) 
20,570-71  (hereinafter  "Merger  Guidelines").  In  contrast,  monopoly 
power  has  been  characterized  as  something  more  than  market  power. 
Eastman  Kodak  Co.  v.  Image  Technical  Servs. .  Inc..  112  S.  Ct.  2072, 
2090  (1992).  Typically,  market  share  is  used  as  a  surrogate  for 
market  power  and  monopoly  power.   lit  at  2081,  2090. 

*  The  Department  itself  has  indicated  its  approval  of  many 
similar  arrangements.  See  Remarks  of  CTames  Rill,  Assistant 
Attorney  General,  before  the  National  Health  Lawyers  Association  on 
February  15,  1991  (hereinafter  "Rill  Remarks");  Letter  to  George 
Miron  from  Anne  Bingaman,  Assistant  Attorney  General,  dated 
December  8,  1993;  See  also  FTC  Statement  at  48991.  Although,  these 
statements  do  not  involve  exclusive  arrangements,  courts  have 
indicated  that  in  health  care  markets,  even  exclusive  arrangements 
involving  not  more  than  3  0%  are  unlikely  to  create  competitive 
concerns.  Jefferson  Parish.  466  U.S.  at  26;  S£S.  U.S  Healthcare. 
Inc.  V.  Healthsource.  Inc..  986  F.2d  589,  596  (1st  Cir.  1993);  Sfie 
also  U.S.  Anchor  Mfg.  v.  Rule  Industries.  Inc..  7  F.3d  986  (11th 
Cir.  1993)  (a  firm  with  less  than  50%  of  the  relevant  market  cannot 
have  a  dangerous  probability  of  achieving  monopoly  in  that  market)  . 

'  Ordinarily,  there  is  sufficient  market  data  to 
differentiate  hospitals  by  percentage  of  capacity  available. 
However,  the  same  type  of  data  is  not  typically  available  with 
respect  to  physicians.  Therefore,  we  anticipate  that  in  most  cases 
the  number  of  network  physicians  providing  a  particular  service,  as 
a  percentage  of  all  physicians  providing  that  service  in  the 
market,  will  be  used  as  a  rough  surrogate  for  the  physician 
services  capacity  of  the  network  for  each  type  of  physician 
service. 
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H«tvor)cs  Outald*  th«  Proposad  safety  zona 

Where  the  formation  of  networks  falls  outside  of  the  proposed 
safety  zone,  we  suggest  that  rule  of  reason  or  merger  analysis 
should  be  applied.   The  existence  of  market  power  should  be  the 
primary  focus  of  any  analysis  of  network  formation  and  operation 
for  networks  operating  outside  the  proposed  safety  zone.   Fully 
and  partially  integrated  networks  without  market  power  are 
unlikely  to  harm  consumers.   Therefore,  if  an  integrated  network 
does  not  have  market  power,  it  should  generally  be  free  from 
antitrust  scrutiny. 

Our  conception  of  some  of  the  issues  involved  in  analyzing  these 
networks  follows.   While  the  same  principles  would  apply  to  all 
network  formation,  the  application  of  the  principles  may  vary 
depending  on  whether  the  network  is  fully  integrated  or  partially 
integrated  and  whether  the  arrangement  is  exclusive  or  non- 
exclusive. 

Partially  Intagratad  Hatvorka 

Partially  integrated  networks  involving  hospitals  that  fall 
outside  the  proposed  safety  zone,  as  a  general  matter,  are 
appropriately  subject  to  rule  of  reason  analysis.   Although  the 
rule  of  reason  analysis  described  in  the  sixth  Policy  Statement 
is  also  germane  to  the  analysis  of  such  networks,  we  have 
identified  at  least  three  issues  requiring  additional 
clarification:   exclusive  arrangements,  joint  pricing  and  service 
specialization. 

Ezolualva  ArrangamaDta 

The  threshold  issue  in  analyzing  the  contractual  arrangements  of 
partially  integrated  networks  is  the  "foreclosure"  effects  of 
exclusive  arrangements.'  Agreements  that  prevent  providers  from 


^  An  assessment  of  market  power  requires  an  analysis  of  the 
relevant  market,  which  is  often  a  difficult  task  in  the  context  of 
network  development.  The  initial  focus  of  the  restraint  is  likely 
to  be  in  the  market  for  some,  or  all,  provider  services.  However, 
many  restraints  created  by  the  development  of  networks  ultimately 
may  affect  a  health  financing  market.  Courts  have  been  reluctant 
to  find  specialized  health  care  financing  markets.  U.S. 
Healthcare.  986  F.2d  at  598-9.  Nevertheless,  any  analysis  of 
health  care  financing  markets  should  determine  whether  particular 
financing  arrangements  represent  a  separate  product  market.  J^ 

'     U.S.  Healthcare.  986  F.2d  at  595. 
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selling  their  services  except  through  the  network  (commonly  known 

as  "exclusive  output  contracts")  may  foreclose  health  plans  not 

affiliated  with  the  network  from  purchasing  the  services  of  the 
contracting  providers. 

If  all  or  most  of  the  physicians  or  hospitals  available  to 
provide  primary  care  services,  or  one  or  more  critical  specialty 
services  —  i.e.,  obstetrics  or  cardiology  —  are  bound  by  an 
exclusive  arrangement,  that  arrangement  will  effectively 
foreclose  competition  in  the  market,  although  other  types  of 
physician  or  hospital  services  remain  available. ^°  In 
contrast,  an  exclusive  arrangement  that  only  forecloses  the 
supply  of  medical  or  hospital  services  not  essential  to  the 
operation  of  a  network,  or  a  health  plan,  would  rarely  have 
anticompetitive  effects  on  network  services.   Therefore,  an 
analysis  of  the  type  of  services  foreclosed  is  required. 

In  addition,  the  duration  and  termination  penalties  of  the 
exclusive  arrangement  may  affect  its  potential  foreclosure 
effects. ^^   For  example,  an  exclusive  contract  for  only  one 
year  that  includes  a  termination  at  will  provision,  without  a 
substantial  penalty,  is  not  likely  to  have  any  anticompetitive 
effects,  even  if  a  significant  number  of  physicians  is  involved. 

Joint  Pricing 

The  pricing  policies  of  partially  integrated  networks  often  raise 
antitrust  questions.   However,  a  simple  joint  offering  of  price 
by  independent  providers  involved  in  a  partially  integrated 
network  operating  outside  the  proposed  safety  zone  should  not 
involve  any  exercise  of  market  power  so  long  as  the  contractual 
arrangements  are  non-exclusive  and  the  offer  does  not  involve  any 
tacit  or  explicit  threat  of  boycott.  To  the  extent  a  health 
plan,  or  other  purchaser,  or  potential  purchaser,  objects  to  a 
joint  pricing  proposal,  the  health  plan  or  purchaser  has  the 
option  of  dealing  independently  with  the  network's  participants. 

The  potential  purchaser  would  also  be  free  to  make   a  counter 
offer  to  the  network.   Under  these  circximstances,  the  network 


^°  Of  course,  efficiencies,  which  are  discussed  in  more 
detail  below,  may  be  sufficient  to  justify  such  arrangements. 

^^  As  noted  by  the  FTC,  there  are  economic  reasons  that 
would  prevent  physicians  necessary  for  competing  panels  from 
entering  into  long-term  exclusive  arrangements.  Zuckerman  Letter 
at  3.  However,  health  plans  with  market  power  may  be  in  a  position 
to  "force"  such  physicians  into  exclusive  arrangements. 
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should  be  able  to  negotiate  further  with  the  purchaser  under  pre- 
set conditions  individually  established  by  the  network 
participants.   Indeed,  the  Department  has  permitted  such 
offerings  even  in  the  context  of  consent  decrees  with  non- 
integrated  networks. ^^  Additional  guidance  in  the  form  of 
policy  statements  or  guidelines,  which  are  more  widely  available 
and  carry  more  force  than  consent  decrees,  would  be  helpful. 

8«r7ic«  8p«oialliatien 

Hospitals  forming  a  partially  integrated  network  may  be  motivated 
by  a  desire  to  improve  the  utilization  of  their  respective 
service  capacities  in  order  to  achieve  better  economies  of  scale. 
In  addition,  hospitals  may  recognize  that  some  members  of  the 
network  have  reached  singular  levels  of  excellence  in  different 
service  areas.   To  achieve  greater  economies  of  scale  and  take 
advantage  of  their  strengths  in  different  service  areas,  the 
network  hospitals  may  desire  to  concentrate  particular  services 
in  individual  facilities. 

The  line  dividing  "naked"  service  allocations  from  cost-saving  or 
quality-enhancing  service  specializations,  as  well  as  the 
distinction  between  permissible  and  impermissible  exclusive 
agreements  and  joint  pricing  arrangements,  needs  to  be 
delineated.   The  AHA  suggests  that  the  example  described  below 
can  assist  the  Agencies  in  articulating  the  analytical  basis  for 
their  conclusions. 

Hospital  A  And  Hospital  B  decide   to  form  a  hospital /physician 
network.     Hospital  A  is  a   traditional   community  care  facility  of 
150  beds.     Hospital  B  is  a  200-bed  facility  offering  primary  and 
secondeury  level  hospital   ceure,   with  some  limited  tertieury  care 
services.      Unlike  Hospital  B,   Hospital  A  offers  only  very  limited 
cardiac  care  services.      The  two  hospitals  are  both  non-profit, 
tax  exempt,    community  hospitals  with  substeuitial  local  employer 
representation  on   their  Boeurds  of  Trustees.      The  only  other 
hospital  in  the  community.   Hospital  C,    is  a  300-bed  hospital 
combining  some  primary  and  secondeury  care  with  a  predominantly 
tertiary  care  mix. 

Hospitals  A  and  B,    alonci  with  a  substantial  portion  of  their 
medical  staffs,    form  a  partially  integrated  network  through  non- 
exclusive contractual  eurrangements ,   which  include  provisions  for 
quality  assurance  and  utilization  review.      Because  the  network 


^^        See  United  States  v.  Massachusetts  Allergy  Society.  Inc.  . 
No.  92-10273H  (0.  Mass.  1992)  (Consent  Decree  at  2-3). 
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arrangements  are  non-exclusive,    both  hospitals  are  able   to 
participate  in  other  networks,    if  such  networks  eure  formed. 

The  network  hospitals   together  represent  55%  of  the  staffed  beds 
in   the  community  and  approximately   60%  of  the  licensed 
physicians .      The  market  is  dominated  by  three  large  employers, 
which  together  comprise  50\  of  the  private  health  insurance 
marJcet.  Medicare  and  Medicaid  are  responsible  for  approximately 
40%  of  hospital  revenues,   but  50%  of  hospital   costs.      Most  of  the 
residents  of  the  community  are  not  willing  to  seek  primary  or 
secondary  hospital   care  from  hospitals  located  in  other 
communities,    although  some  residents  are  willing  to  obtain 
tertieury  care  elsewhere. 

The  hospitals  agree  that   they  can  more  effectively  service 
network  consumers  if  all   cardiac  care  cases  coming  in  under 
network  contracts  eure  referred   to  Hospital  B,   while  all  routine 
OB/GYN  will   be  referred   to  Hospital   A.  The  hospitals  expect   that 
ultimately  their  network  business  will   comprise  up  to  65%-70\  of 
their  total  business  and  that   the  volume  of  non-network  business 
will  not  be  sufficient   to  support  a  cost  efficient  OB/GYN  unit  at 
Hospital  B  or  the  provision  of  ciurdiac  care  services  by  Hospital 
A.      The  hospitals  therefore  a^ree  to  refer  both  network  emd  non- 
network  OB/GYN  cases   to  Hospital   A,    and  refer  both  network  and 
non-network  cardiac  care  cases   to  Hospital  B. 

In  connection  with  the  network's  formation,'  the  two  hospitals 
agree   to  market  jointly  a  managed  care  product   to  the   three  leurge 
employers,    as  well   as   to  other  employers,    and  all   insurance 
company  purchasers.     The  network  wishes  to  make  joint  offers 
regarding  both  hospital   and  physician  prices  on  a  discounted  fee- 
for-service  basis.     One  of  the  three  large  employers  has  already 
asked  the  network  whether  it  would  be  willing  to  provide  services 
on   the  basis  of  a  fee  schedule  developed  by  consultemts  hired  by 
the  employer,    and  the  network  participants    (both  hospitals  and 
physicians)    have  agreed  to  the  schedule.     The  network  wishes  to 
offer  the  same  schedule   to  all   the  other  employers  and  insurers 
doing  business  in  the  community . 

In  addition  to  the  discounted  fee-for-service  product,    the 
network  also  wishes  to  offer  a  risk-based  capitated  product.     The 
hospitals  agree  that  they  are  free  to  participate  in  other,   non- 
network  capitated  arreuigements . 

•         Are  the  Agencies  likely  to  challenge  the  formation  of 
the  network,  or  the  ancillary  agreements  relating  to 
the  referral  of  OB/GYN  and  cardiac  care  services? 
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•  Would  the  Agencies  object  to  the  discounted  fee-for- 
service  joint  offering  to  the  employer  that  requested 
it?  To  other  employers  and  insurers?   If  not,  would  it 
matter  that  the  two  hospitals  and  the  physicians  also 
have  authorized  the  network  to  accept  counter  offers 
from  other  employers  so  long  as  those  counter  offers 
were  not  more  than  10%  below  the  fee  schedule  initially 
offered  by  the  network? 

•  Would  the  Agencies  be  likely  to  object  to  the  offering 
of  the  capitated  product  under  these  circumstances? 
Would  the  Agencies  be  likely  to  object  to  the  offering 
of  the  capitated  product  if  it  were  offered  on  an 
exclusive  basis,  with  the  hospitals  agreeing  that  they 
would  not  offer  any  capitated  product  except  through 
the  network?   If  the  Agencies  would  object  to  an 
exclusivity  provision,  what  difference  would  it  make  if 
the  capitated  product  would  not  be  available  but  for 
the  provision?  To  what  extent  would  the  term  of  the 
exclusive  agreement  or  the  restrictiveness  of  any 
termination  provisions  be  considered  by  the  Agencies? 

rully  Integrated  Hetvorka 

With  respect  to  fully  integrated  networks  operating  outside  the 
proposed  safety  zone,  it  is  usually  appropriate  to  apply  merger 
analysis.   Because  hospital  markets  typically  are  highly 
concentrated,  a  mechanistic  application  of  merger  analysis  can 
lead  to  the  incorrect  conclusion  that  the  Agencies  are  likely  to 
challenge  hospital  participation  in  such  networks.   For  that 
reason,  the  Department  and  the  FTC  have  ac]cnowledged  that  the 
"Agencies  often  have  concluded  that  an  investigated  hospital 
merger  will  not  result  in  a  substantial  lessening  of  competition 
in  situations  where  market  concentration,  might  otherwise  raise  an 
inference  of  anticompetitive  effects. 
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The  operation  of  hospital  markets  typically  differs  significantly 
from  the  operation  of  more  traditional  markets.   Hospital  markets 
are  characterized  by  product  differentiation  and\or  sxibstantial 
overcapacity.   In  fact,  some  hospital  markets  would  be  natural 
monopolies  once  excess  capacity  is  eliminated  from  the  market. 
Moreover,  there  are  often  major  purchasers  that  are  able  to 
counteract  the  bargaining  power  of  the  hospitals,  even  after  a 
merger  or  acquisition.   The  Agencies  have  indicated  that  at  least 


^^   Policy  Statement  No.  1. 
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some  of  these  factors  could  be  considered.^*  What  is  needed, 
however,  is  a  more  complete  articulation,  in  the  context  of 
network  formation  and  operation,  of  the  ways  in  which  various 
factors  can  counteract  the  inference  of  anticompetitive  effects 
created  by  market  concentration.   The  AHA  recommends  that  the 
Agencies  use  the  following  example  to  explain  how  they  analyze 
these  factors. 

The  only  two  hospitals  in  a  community,    both  private,   non-profit, 
cheucitable  institutions,    form  a  fully  integrated  network.      One 
hospital  is  affiliated  with  a  religious  group,   and  the  other  is 
not.    The  hospitals  both  provide  primary  and  secondary  care,   but 
little  tertiary  care.      Residents  of  the  community  are  generally 
unwilling  to  obtain  primary  and  secondary  hospital   ciure  in  other 
communities,    which  are  no  closer   than  a  45  minute  drive,    but  are 
willing  to  obtain   tertiary  care  elsewhere.      The  religious 
hospital  has   150  licensed  beds  and  the  non-religious  hospital  has 
130  licensed  beds.     However,    the  level   of  staffed  beds  is  low. 
Specifically,    the  religious  hospital  only  staffs  110  of  its  beds, 
while   the  non-religious  hospital  only  staffs  90  of  its  beds. 

Two  employers  comprise  60\  of  the  privately  insured  population  of 
the  community.      Mediceure  and  Medicaid  represent  more   than  50^  of 
inpatient  hospital  revenues.     During  the  past  one  and  one-half 
years,    the  average  daily  census  for  both  hospitals  has  been 
between  40  and  50  patients,    and  consultimts  hired  independently 
by  each  hospital   have  come   to   the  same   contilusion:      within   5 
years   the  community  will  only  be  able   to  support  one  hospital, 
notwithstanding  the  fact   that  both  hospitals  are  currently  making 
money.      As  a   favored  option,    both  sets  of  consultants  have 
independently  recommended  that   the  hospitals  consider 
consolidation,    as  part  of  a  network  which  would  include  a  new 
multi-specialty  group  practice  sponsored  jointly  by  the 
hospitals .      The  consultants  estimate   that  participation  In  a  new, 
fully  integrated  network  would  reduce   the  cost  of  hospital 
services  10-15\. 

The  hospitals'   participation  in  the  fully  integrated  network  is 
estimated  to  provide  only  one  third  of  the  revenue  necessary  to 
sustain  the  consolidated  hospital   and,    as  a  consequence,    it  will 
presumably  continu<»  to  offer  hospital   services   to  other  networks, 
and  to  patients  unaffiliated  with  any  network.     The  new  multi- 
specialty  group  would  be  available  on  a  preferential  basis  to 
patients  of  the  integrated  network.      Nevertheless,    there  are 
enough  other  doctors  in   the  community  to  support  the  development 
of  two  additional  networks,   one  built  around  an  existing  multi- 


^*        See   Policy  Statement  No.  1. 
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specialty  group,    and  the  other  an  open  panel  network  built  around 
other  private  practicing  physicians  currently  available  in   the 
communi ty . 

•         Would  the  Agencies  be  likely  to  challenge  the  creation 
and\or  operation  of  such  a  fully  integrated  network? 
Would  the  price  of  hospital  services  offered  to  all  the 
networks  be  relevant  to  the  Agencies'  analysis? 

Bxclusions  rroH  M«tvorka  Operating  Outaida  tha  Propoaad  Safety 
Zona 

An  area  of  concern  to  both  fully  and  partially  integrated 
networks  operating  outside  the  proposed  safety  zone  is  the 
exclusion  of  providers.   Providers  excluded  from  networks  often 
bring  claims  for  violations  of  Section  1  of  the  Sherman  Act, 
asserting  that  the  network  is  engaging  in  an  illegal  boycott. ^^ 
These  claims  have  generally  been  unsuccessful  because  the 
plaintiff  has  been  unable  to  establish  either  the  existence  of 
market  or  monopoly  power,  or  anticompetitive  effects. ^^ 

A  portion  of  the  nation's  population  live  in  sparsely  populated 
regions,  and  it  will  not  be  possible  to  establish  competing 
networks  in  all  geographic  areas.  ^^  Where  networks  possess 
natural  monopoly  power  in  either  physician  or  hospital  markets, 
or  both,  the  antitrust  laws  prohibit  networks  with  such  power,  or 
a  dangerous  probability  of  attaining  such  {^ower,  from  engaging  in 


^^  capital  Imaging  Assocs.  P.C.  v.  Mohawk  Valley  Medical 
Assoc.  Inc.  996  F.2d  537  (2nd  Cir.),  cert,  dfillifid.  114  S.  Ct.  388 
(1993) . 

^^      11^;  Hassan  Vt  Independent  Pragtice  AggogSt,  698  f.  supp. 

679  (E.D.  Mich.  1988);  Williamson  v.  Sacred  Heart  Hospital.  No.  89- 
30084-RV  (N.D.  Fla.  May  28,  1993)  (appeal  filed);  but  see.  Hahn  v. 
Oregon  Physicians'  Serv.  .  868  F.2d  1022  (9th  Cir.  1988),  cert, 
denied.  493  U.S.  846  (1989). 

^^  One  widely  accepted  study  has  concluded  th&t 
approximately  30%  of  this  country's  population  live  in  areas  that 
would  not  support  more  than  one  full  service  provider  network. 
Kronick.  R;  Goodman.  D;  and  Wennburo.  J..  "The  Market  Place  Health 
Care  Reform:  The  Demographic  Limitations  of  Managed  Competition, " 
328  New  England  Journal  of  Medicine,  148  (January  14,  1993). 
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exclusionary  or  predatory  conduct.  ^^  When  a  network  with 
natural  monopoly  power  excludes  providers  from  the  network,  the 
conduct  may  be  characterized  as  predatory  or  exclusionary.^' 

Nevertheless,  the  Agencies  have  recognized  procompetitive 
justifications  and  market  efficiencies  associated  with  the 
formation  of  provider  networks. ^°  Therefore,  the  mere  fact 
that  conduct  may  exclude  competitors  of  the  physicians  or 
hospitals  involved  in  the  network  should  not  be  determinative. 
"Liability  turns,  then,  on  whether  valid  business  reasons  can 
explain  [the  defendant's]  actions. "^^  The  Agencies  can  play  a 
useful  role  in  emphasizing  the  appropriate  analytical 
considerations  that  come  into  play  with  respect  to  exclusions 
from  networks . 

Tying  contracts  Involving  Natvorks  Oparating  Outaida  tba  Proposad 
Bmimtj   Zona 

A  final  area  of  concern  to  both  partially  and  fully  integrated 
networks  operating  outside  the  proposed  safety  zone  is  the  joint 
marketing  of  different  services,  which  may  be  analyzed  as  tying 
contracts  under  certain  circumstances.   Technically,  tying 
contracts  are  governed  by  per  se  analysis  rather  than  the  rule  of 
reason.   Nevertheless,  market  power  remains  an  essential  element 
in  determining  liability. ^^   Therefore,  an  agreement  between 
providers  of  medical  services  in  different  relevant  product 
markets  to  sell  their  services  jointly  on  am  exclusive  basis  may 
constitute  a  tying  contract  under  Section  1  of  the  Sherman  Act  if 
the  providers  have  market  power  in  one  or  more  of  the  markets. 
For  example,  if  a  hospital  with  market  power  in  the  hospital 
services  market  jointly  markets  its  services  exclusively  with 
certain  physicians  on  a  fee-for-service  basis,  the  conduct  is 


18    Trans  Soort.  Inc.  v.  Starter  Sportswear.  Inc..  964  F.2d 

186,   189   (2nd  Cir.   1992);   S££  alfifi  Spectrum  Sports Inz^ Vj. 

McOullan.  113  S.Ct.  884,  890,  1993;  Kodak.  112  S.Ct.  at  2090-91. 

1'  Alternatively,  the  conduct  could  be  classified  as  a 
boycott,  but  f^e  analysis  would  be  the  same. 

^°    Policy  Statement  No.  6. 

2^  Kodak.  112  S.Ct.  at  2091  (citing  Aspen  Skiing  Co.  v. Aspen 
Highlands  Skiing  Corp..  472  U.S.  585,  605);  VnJted  States  v. 
Aluminum  Co.  of  Am. .  148  F.2d  416,  432  (2nd  Cir.  1945). 

22    Jefferson  Parish.  466  U.S.  at  19-22. 
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likely  to  be  analyzed  as  a  tying  contract. ^^   In  contrast, 
risk-based  products  involving  both  hospital  and  physician 
services  often  must  be  sold  jointly,  if  at  all.   If  a  network 
offers  a  single  capitation  for  its  package  of  physician  and 
hospital  services  on  an  exclusive  basis,  the  offering  should  be 
characterized  as  a  single  product.   Again,  the  Agencies  could 
provide  useful  clarification  on  this  point. 

2)    Joint  Vntur>»  InvolviBq  STviees  or  Bacistiao  gquipment 

The  AHA  is  also  seeking  additional  Agency  guidance  regarding 
certain  joint  ventures.   Although  the  second  Policy  Statement 
addresses  joint  ventures  involving  new  high  technology  or 
expensive  equipment,  it  fails  to  address  the  joint  venturing  of 
existing  equipment  or  new  or  existing  services.   The  extension  of 
this  Policy  Statement  to  such  joint  ventures  would  assist 
hospitals  and  other  providers  in  their  efforts  to  reduce  costs 
and  increase  efficiency. 

Antitrust  Basis  for  Ezpsasion  of  Polioy  Statsmsat. 

At  its  core  the  second  Policy  Statement  is  consistent  with 
traditional  antitrust  analysis  of  joint  ventures  in  other 
industries  as  well  as  with  other  guidelines  of  the  Department  and 
policy  speeches  of  both  agencies  —  none  of  which  is  limited  to 
new  equipment  ventures.   In  essence,  the  Policy  Statement 
addresses  the  two  broad  categories  of  joint  ventures  that  the 
Supreme  Court  has  recognized  as  procompetitive:   1)  the  joint 
venture  that  is  necessary  to  make  the  product  or  service 
available  at  all,^*  which  appears  to  be  the  basis  for  the 
antitrust  safety  zone;  and  2)  the  joint  venture  that  results  in 
productive  efficiencies  by  producing  more  output  per  unit  of 
input. ^^ 


23  Jefferson  Parish.  JAj.  at  19,  21-22;  Collins  v.  Associated 
Pathologists.  Ltd.  844  F.2d  473,  477  (7th  Cir.  1988),  ggrt.  ^snlsi, 
488  U.S.  852  (1988)  . 

2*  efj.  Broadcast  Music.  Inc.  v.  Columbia  Broadcasting.  Inc.. 
441  U.S.  1,  23-24  (1979) . 

25  Qi^  Northwest  Wholesale  Stationers.  Inc.  v. — PagtCJ? 
Stationery  &  Printing  Co..  472  U.S.  284  (1985).  Cognizable 
efficiencies  include  economies  of  scale,  better  integration  of 
production  facilities  and  similar  efficiencies  relating  to  specific 
operations  of  the  merging  firms.   Merger  Guidelines  S  4. 
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significantly,  the  underlying  legal  basis  of  both  the  safety  zone 
and  the  rule  of  reason  analysis  is  not  limited  to  only  equipment 
ventures  but  is  equally  applicable  to  products  and  services^* 
and  to  existing  ventures  of  both.   As  one  FTC  official  recently 
noted: 

Joint  ventures  normally  are  created  to  generate 
efficiencies,  so  that  an  existing  product  or  service 
can  be  offered  at  less  cost  or  that  a  new  product  or 
service  can  be  offered  at  all.^' 

Applicability  to  Sarvic*  Joint  Vanturas. 

The  underlying  rationale  for  the  second  Policy  Statement  should 
make  it  applicable  to  proposed  joint  ventures  offering  services. 
The  existing  Policy  Statement  could  be  interpreted  to  provide 
that  clinical  services  which  a  hospital  cannot  profitably  offer 
on  its  own  may  be  jointly  offered;  however,  in  order  to  avoid 
confusion,  it  would  be  helpful  to  expand  the  Policy  Statement 
expressly  to  include  shared  services. 

The  expanded  safety  zone  should  treat  shared  service  joint 
ventures  in  the  same  manner  it  treats  joint  ventvires  involving 
equipment.   Therefore,  to  qualify  for  an  antitrust  safety  zone, 
the  shared  services  joint  venture  may  include  only  the  minimum 
number  of  hospitals  whose  participation  is  necessary  to  support 


2^  There  is  no  anticompetitive  effect  when  the  "joint 
venture  participants  do  not  compete  in  the  joint  venture  market  and 
are  not  likely  to  begin  doing  so  in  the  near  futxire  independently 
of  the  joint  venture."  Department  of  Justice,  Antitrust 
Enforcement  Guidelines  for  International  Operations,  S  3.42,  4 
Trade  Reg.  Rep.  (CCH)  113,109  (1988)  (hereinafter  "International 
Guidelines").  Under  those  circumstances  "the  joint  venture  would 
not  eliminate  competition,  but  would  increase  production  capacity 
in  the  joint  ventu.a  market."  IdL  A  venture  is  less  restrictive 
where  "independent  pricing,  output,  or  marketing  discretion  [is 
reserved]  to  the  individual  venture  members."  Id.  at  S  3.42;  Case 
6. 

^'^  Mark  J.  Horoschak,  Antitrust  Perspectives  on  Joint 
Venturers  Among  Health  Care  Providers,  Remarks  before  the  American 
Bar  Association  Section  of  Antitrust  Law,  1  (Aug.  11,  1992) 
(emphasis  added)  (hereinafter  "Horoschak  Remarks"). 
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the  services;^*  if  additional  hospitals  are  included  in  the 
venture,  they  must  not  be  able  to  offer  the  service  profitably  on 
their  own  or  through  the  formation  of  a  competing  joint  venture. 

For  example,  where  two  hospitals  establish  a  joint  venture  to 
provide  highly  sophisticated  oncology  services  where  neither 
individually  provided  or  could  have  provided  such  services,  the 
proposed  antitrust  safety  zone  should  be  applicable.   The  safety 
zone  would  also  only  protect  a  single  service  venture  supported 
by  all  the  hospitals  in  the  community  if  such  a  venture  were 
necessary  to  generate  sufficient  volume  to  provide  the  service  on 
a  profitable  basis.  On  the  other  hand,  if  the  market  could 
support  more  than  one  supplier  of  such  service  on  a  profitable 
basis,  a  rule  of  reason  analysis  would  be  applicable  to  assess 
its  legality. 

This  rule  of  reason  analysis  also  provides  an  opportunity  for  the 
Agencies  to  offer  guidance  with  respect  to  the  market  power  of 
joint  ventures.   Where  the  joint  venturers  elect  to  operate 
jointly  owned  equipment  or  to  sell  a  shared  service,  the 
permissible  market  share  of  the  venture  is  likely  to  be  that 
permitted  under  the  Merger  Guidelines,  which  under  the  Herfindahl 
Hirshman  Index  is  generally  30-35%.^'  Where,  however,  the 
joint  venturers  remain  competitors  in  the  sale  of  the  jointly 
ovmed  equipment  or  shared  service,  a  higher  concentration 
threshold  is  appropriate. 

Applicability  to  Existing  Equipaant  or  Sarvica  Joint  Vantures. 

The  second  Policy  Statement  also  fails  to  address  the  joint 
venturing  of  existing  equipment  or  services.   While  the  antitrust 
analysis  is  necessarily  more  complicated  under  these 
circumstances,  the  approval  of  such  joint  ventures  is  not  without 
precedent, ^°  and  the  antitrust  safety  zone  and  tailored  rule  of 


^®  The  objective  evidence  necessary  to  qualify  for  this 
safety  zone  would  include  the  cost  to  provide  the  service  on  an 
annual  basis,  the  minimum  numbers  of  procedures  that  must  be 
provided  annually  to  reach  the  financial  break-even  point,  the 
number  of  procedures  likely  to  occur  within  the  year  giver  the 
demographics  of  the  area  and  the  expected  price  per  procedure. 

2'  International  Guidelines,  S  3.42.  5fi£  also  Rill  Remarks 
(collaborative  agreement  with  less  than  31.6%  of  providers  in 
relevant  market  not  viewed  as  suspect  under  HHI) . 


30 


International  Guidelines,  S  3.42  n.  95. 
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reason  analysis  in  the  Policy  Statement  offer  a  means  of 
assessing  the  anticompetitive  effects  of  joint  ventures  involving 
existing  equipment  or  services. 

For  example,  if  equipment  already  purchased  by  a  single  hospital 
is  too  expensive  for  the  hospital  to  recover  its  costs  of 
purchasing,  operating  and  marketing  the  equipment  over  its  useful 
life,  then  the  safety  zone  should  allow  the  hospital  to 
participate  in  a  joint  ventiire  with  other  hospitals  that  do  not 
own  such  equipment  to  the  extent  necessary  to  allow  all  venturers 
to  obtain  their  costs  of  purchasing  (or  using) ,  operating  and 
marketing  the  equipment  over  its  useful  life.   Similarly,  where  a 
hospital  offers  a  clinical  service  which,  given  the  cost  of 
offering  the  service,  its  patient  base  is  too  small  to  support, 
then  other  hospitals  which  do  not  offer  such  service  should  be 
allowed  to  participate  in  the  venture  to  the  extent  necessary  to 
provide  the  requisite  patient  base  to  support  such  service.   In 
both  instances  the  marketplace  would  dictate  the  necessity  for 
the  consolidation  of  the  existing  equipment  or  services. 

Where  the  other  hospitals  joining  or  forming  the  venture 
currently  own  and  operate  similar  equipment,  the  pooling  or 
replacement  of  such  equipment  with  jointly  owned  equipment  would 
be  analyzed  as  a  merger  outside  the  proposed  safety  zone.^^ 
Similarly,  where  the  other  hospitals  currently  provide  a 
particular  service,  the  joint  provision  of  such  service  would 
have  the  same  competitive  effect  as  a  merger  and  should  be 
analyzed  as  such. 

Perhaps  the  more  difficult  analysis  is  where  the  potential  joint 
venturer  could  have  entered  the  market  independently.   Under 
these  circumstances  a  rule  of  reason  analysis  would  be 


^^  Horoschak  Remarks.  However,  if  the  joint  venturers  each 
continued  to  sell  products  or  services  in  competition  with  the 
venture  and  therefore  with  each  other  (such  as  when  two  hospitals 
with  separate  MRIs,  operating  at  over-capacity,  jointly  buy  and 
operate  a  third  MRI)  ,  or  (as  in  the  case  of  a  production  joint 
venture)  each  separately  priced  and  sold  the  products  of  the 
venture  in  competition  with  each  other,  there  would  not  be  the 
wholesale  elimination  of  competition  between  the  firms,  and  rule  of 
reason  analysis  rather  than  traditional  merger  analysis  should 
apply. 

32    cf .  International  Guidelines,  S  3.42;  Case  7. 
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applicable. ^^   However,  even  where  two  hospitals  may  not  be 
necessary  financially  to  support  a  venture  of  existing  equipment 
or  service,  there  would  be  circumstances  under  a  rule  of  reason 
analysis  where  the  venture  would  be  lawful. 

The  AHA  recominends  that,  in  order  to  explain  how  joint  ventures 
of  services  are  analyzed  under  the  rule  of  reason,  the  Agencies 
describe  how  they  would  analyze  the  following  example. 

In   a  five-hospital  market  which,   based  on  the  demographics  in  the 
market,   could  financially  support   two  inpatient  rehabilitation 
centers.   Hospital  A,   which  does  not  provide   this  service,    wants 
to  venture  with  Hospital  B,    which  already  provides   this  service 
but  has  additional   capacity.      Another  hospital   in   the  market 
provides  inpatient  rehabilitation  services.     A  consultant's 
report  indicates  that  increased  patient  volume  should  increase 
efficiency  from  both  an  economic  and  quality  point  of  view  of  the 
rehabilitation  services  provided.      Hospitals  A  and  B  intend  to 
develop  a  single  fee  for  this  service. 

•  Would  the  Agencies  be  likely  to  challenge  the  venture? 
Why  or  why  not? 

•  Would  the  Agencies'  response  be  different  if,  prior  to 
the  venture,  Hoispital  B  was  the  only  hospital  in  the 
market  providing  inpatient  rehabilitation  services? 

•  What  additional  information,  if  any,  would  the  Agencies 
need  before  making  a  decision? 

3)  Bfficianev  Justif ieationa  for  Mtots  and  Joint  VAtures 

Both  the  Department  and  the  FTC  have  previously  recognized  that 
mergers  and  joint  ventures  can  be  efficiency  enhancing.   Indeed, 
in  the  Merger  Guidelines  both  Agencies  recognized  that  some 
mergers  which  might  otherwise  be  challenged  may  be  reasonably 
necessary  to  achieve  certain  net  efficiencies.   In  addition,  both 
Agencies  expressed  a  willingness  to  consider  other  efficiencies 
resulting  from  reductions  in  general  selling,  administrative,  and 


"  S£&,  e.g..  Berkev  Photo.  Inc.  v.  Eastman  Kodak  Co..  603 
F.2d  263  (2nd  Cir.  1979)  (important  consideration  is  likelihood 
that  one  of  the  venturers  would  have  undertaken  similar  venture 
independently) . 
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overhead  expenses,  although  the  Agencies  indicated  that  such 
efficiencies  may  be  difficult  to  demonstrate.^* 

In  previous  business  review  letters,  the  Department  has  stated 
its  intention  not  to  challenge  certain  joint  venture 
arrangements,  such  as  PPO  arrangements,  which  would  achieve 
efficiencies  by  expediting  negotiations  and  facilitating  the 
contracting  process. ^^   In  other  business  review  letters,  the 
Department  has  indicated  its  intention  not  to  challenge  PPO 
arrangements  which  achieved  such  efficiencies  as  centralized 
billing,  claims  processing,  utilization  review  for  third-parties, 
joint  marketing,  and  debt  collection.^* 

Although  the  above  statements  purport  to  recognize  that  certain 
efficiencies  can  justify  mergers  or  joint  ventures  that  might 
otherwise  be  challenged,  health  care  providers  need  better  to 
understand  how  the  Agencies  balance  the  achievement  of 
efficiencies  against  the  potential  lessening  of  competition 
between  the  parties  to  a  merger  or  joint  ventxire.   The  Merger 
Guidelines  seem  to  contemplate  a  sliding  scale  —  requiring 
greater  net  efficiencies  if  the  merger  has  greater  potential 
anticompetitive  effects.^'  Therefore,  if  the  efficiencies 
achieved  from  a  joint  venture  or  merger  are  likely  to  be 
substantial  and  the  anticompetitive  effects  are  likely  to  be 


^*  Given  the  significant  over-capacity  of  beds  in  the 
hospital  industry,  primarily  due  to  prior  government  encouragement 
of  hospital  construction  under  the  Hill-Burton  Act,  mergers  of 
hospitals  will  have  more  potential  to  achieve  efficiencies  than 
would  be  likely  in  almost  any  other  industry. 

^'  See  Letter  to  Gregory  G.  Binford,  Esq.  from  Mark  Gldley, 
Acting  Assistant  Attorney  General,  dated  January  7,  1993,  stating 
no  enforcement  intention  to  challenge  Case  Western  Reserve 
University  School  of  Medicine  and  University  Hospital  Cleveland 
plan  to  U8«  a  single  agent  to  negotiate  contract  terms  and  fees 
with  third-party  payors  on  behalf  of  13  separate  physician  practice 
groups  providing  care  at  University  Hospital.  The  Department 
viewed  these  groups  as  not  competing  with  one  another. 

3*  See  Letter  to  Frank  Sanchez  from  Charles  Rule,  Acting 
Assistant  Attorney  General,  dated  October  3,  1986,  stating  no 
intention  to  challenge  a  pharmacy  joint  venture  called  Service  For 
You  which  would  negotiate  contracts  for  pharmacy  members  with 
third-party  payors  to  provide  drugs  and  services  to  subscribers  of 
the  third-party  payors. 

^^   See  Merger  Guidelines,  S  4. 
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insignificant,  such  as  a  merger  or  joint  venture  in  a  community 
where  other  competitors  still  remain  after  the  merger  or  joint 
venture,  in  contrast  to  a  community  where  no  competitor  (or  only 
one)  would  remain  in  the  relevant  market,  then  the  efficiencies 
should  overcome  concern  over  potential  anticompetitive  effects. 
It  is  not  clear,  however,  how  the  Agencies  view  these  and  other 
factors. 

To  clarify  the  Agencies'  position  on  efficiencies,  the  AHA 
suggests  additional  guidance  addressing  the  following  questions: 

•  To  what  extent  does  the  existence  of  strong  competition 
remaining  in  the  geographical  area  influence  the 
Agencies  to  give  more  weight  to  the  efficiencies 
generated  by  the  merger  or  joint  venture? 

•  If  the  joint  venture  will  result  in  cost-savings,  will 
the  Agencies  view  the  transaction  more  favorably  if  the 
venture  is  non-exclusive,  rather  than  exclusive? 

•  What  types  of  efficiencies  (or  what  amounts  saved  as  a 
result  of  the  merger  or  joint  venture)  would  the 
Agencies  find  sufficient  so  as  not  to  challenge  a 
particular  merger  or  joint  venture? 

•  If  outside  consultants  identify  the  types  and  amounts 
of  efficiencies  at  an  early  stagtf  before  the 
transaction  is  completed,  will  the  Agencies  view  the 
estimate  more  favorably  than  if  the  estimate  is  made 
after  the  agreement  is  executed? 

•  If  the  joint  venture  will  increase  the  potential  for 
improving  the  quality  of  care  by  the  venturers,  will 
this  enhancement  of  quality  be  an  important  efficiency 
in  the  view  of  the  Agencies? 

To  address  these  issues,  the  Agencies  might  consider  using  the 
following  exiunple. 

Assumt*  there  are  five  hospitals  in  a  relevant  geographic  market, 
and  currently  three  hospitals  after  cardiac  catheterization 
services  and  one  of  those  also  offers  open-heart  surgical 
services.     Hospital  A  operates  its  cardiac  catheterization 
services  at  an  annual  profit  of  $100,000.      (Hospital  A  is  also 
the  only  facility  in  the  area  approved  by  the  State  to  provide 
open-heart  surgical  services.)     Hospitals  B  and  C  provide  only 
cardiac  catheterization  services  and  have  reported  losses  of 
$100,000  each  for  the  past  three  years  in  providing  those 
services. 
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Hospitals  B  and  C  commission  a  study  by  the  health  consulting 
subsidiary  of  a  Big  Six  Accounting  Firm,    which  concludes   that  if 
Hospitals  B  and  C  were   to  joint  venture  their  existing  cardiac 
catheterization  services,    they  could  save  a  total  of  $250,000  per 
year  through  eliminating  the  duplication  of  staff  and  equipment 
and  agreeing  that  all   cardiac  catheterization  services  vfill  be 
performed  at  Hospital  B.      The  study  also  concludes  that  the 
hospitals  might  be  able   to  generate  a  sufficiently  high  volume  of 
procedures  together  so  as  to  satisfy  the  minimum  State  standards 
for  establishing  an  open-heart  program.      The  State,    however, 
would  still   retain  the  right  to  approve  such  a  program,    so  there 
is  no  guarantee   that   the  open-heart  application  would  be  granted. 

Hospitals  B   and  C  believe   that  by  operating  their  own  joint 
cardiac  catheterization  program  they  would  then  be  able  to 
recruit  more  cardiac  surgeons  to  the  community,   and  ensure  that 
the  two  hospitals  could  compete  more  effectively  with  Hospital  A 
for  managed  care  contracts  requiring  provision  of  cardiac 
catheterization  procedures,    and  potentially  for  provision  of 
open-heart  services. 

•  Based  on  the  efficiencies  expected  to  be  achieved  in 
the  above  example,  would  the  Agencies  be  likely  to 
challenge  the  joint  venture? 

•  Would  the  Agencies  have  any  different  view  if  there 
would  be  at  least  two  other  hospi-tals  offering  cardiac 
catheterization  services,  rather  than  only  Hospital  A, 
after  Hospitals  B  and  C  formed  the  joint  venture? 

•  Would  the  Agencies  view  the  efficiencies  differently  if 
Hospitals  B  and  C  were  not  currently  losing  money,  but 
instead  were  merely  breaking  even  on  their  existing 
cardiac  catheterization  services? 

•  What  additional  information,  if  any,  would  the  Agencies 
need  before  determining  whether  the  efficiencies 
generated  by  the  proposed  joint  venture  would  exceed 
any  competitive  harms  caused  by  the  venture? 

4)  State  Action  Doctrine 

In  the  last  two  years,  at  least  15  states  have  enacted  special 
laws  to  facilitate  cooperative  agreements  between  hospitals  and 
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other  health  care  providers. ^^  These  enactments  —  frequently 
termed  "hospital  cooperation  acts"  ~  involve  some  type  of  state 
regulation  and  approval  of  arrangements  between  otherwise 
competing  hospitals  or  hospitals  and  other  health  care 
providers.^'  The  statutes  almost  always  contain  provisions  by 
which  the  state's  approval  of  the  cooperative  arrangement  is 
intended  to  confer  an  exemption  from  the  state's  antitrust  laws 
and  "state  action  immunity"  from  liability  under  federal 
antitrust  laws. 

While  the  Supreme  Court  has  provided  reasonably  clear  guidance  on 
what  a  state  statutory  regime  must  provide  in  order  to  satisfy 
the  first  of  the  two  state  action  immunity  criteria  — 
articulating  a  policy  to  displace  competition  with  regulation  — 
and  the  various  state  hospital  cooperation  acts  appear  to  meet 
these  standards, *°  there  has  been  little  guidance  concerning 
the  second  criterion  —  active  state  supervision  of  the 
potentially  or  actually  anticompetitive  conduct.   The  decision  in 
F.T.c.  V.  Ticor  Title  Ins.  Co..*^  which  rejected  state  action 
immunity  for  so-called  "negative  option"  rate  regulation,  has 
engendered  some  uncertainty  concerning  the  efficacy  of  the 
various  state  hospital  cooperation  acts  in  affording  state  action 
immunity  on  state-approved  arrangements.   As  the  former  Director 
of  the  FTC's  Bureau  of  Competition  observed: 

Whether  the  (hospital  cooperation  acts)  will  indeed 
confer  any  federal  immunity  after  the  lisfit  decision  is 
open  to  question.   Ticor  emphasizes  the  importance  of 
limiting  "state  action"  immunity  for  private  actions  to 
cases  where  the  state  effectively  oversees  what  is 
being  done  in  its  name.   It  remains  to  be  seen  how 
closely  states  will  scrutinize  private  decisions 


^'  See,  e.g. .  Maine  Hospital  Cooperation  Act  (22-A  M.R.S.A. 
§1881  et.  seq.);  Colorado  Hospital  Efficiency  and  Co-operation  Act 
(Colo.  Rev.  Stat.  24-32-2701  et  seq). 

3'  Sfifi,  e.g. .  Maine  Hospital  Cooperation  Act  {22-A  M.R.S.A. 
$1881  et.  seq.);  North  Carolina  (NC  Stat.  $  131E-192.1);  Washington 
(R.C.W.  S  15.21.020). 

***  Sfifi/  e.g..  Maine  Hospital  Cooperation  Act  (22-A  M.R.S.A. 
$1881  et.  seq.);  North  Carolina  (NC  Stat.  S  131E-192.1). 

*^    112  S.Ct.  2169,  119  L.Ed. 2d  410  (1992). 
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approved  under  the  statutes  and  regulate  their 
implementation. ^^ 

More  recently,  in  a  staff  letter  to  North  Dakota's  Assistant 
Attorney  General,  the  FTC's  Office  of  Consumer  and  Competition 
Advocacy  questioned  whether  two  bills  then  pending  before  the 
North  Dakota  legislature  would  require  sufficient  state 
supervision  to  confer  state  action  immunity  for  state-approved 
agreements  between  health  care  providers: 

Both  of  these  bills  would  require  that  applications  for 
certificates  be  reviewed  and  specifically  approved 
before  the  certificates  would  be  issued,  but  neither 
calls  for  subsequent  scrutiny  of  the  parties'  actual 
operation,  except  by  providing  generally  for  the 
possibility  of  reexeimination  and  revocation.   More 
particularized  scrutiny  of  actual  conduct  under  these 
agreements  may  not  only  be  desirable  to  ensure  that 
they  continue  to  serve  their  intended  purposes,  but 
might  also  be  necessary  to  accomplish  the  apparent  goal 
of  conferring  antitrust  immunity.*^ 

This  uncertainty  should  be  resolved.   As  one  commentator  aptly 
put  it: 

It  would  be  a  terrible  result  if  providers  rely  upon 
[these]  statutes  in  entering  into  cooperative 


*^  "The  Role  of  Antitrust  in  Improving  And  Reforming  the 
Health  Care  System,"  Remarks  of  Kevin  J.  Arquit,  Director,  Bureau 
of  Competition,  Federal  Trade  Commission,  before  the  ABA  Section  of 
Antitrust  Law  and  Health  Law  For\im,  New  Orleans,  Louisiana,  October 
15,  1992,  pp.  2-3.  Private  commentators  have  made  similar 
observations.  See  H.  Feller,  "The  Impact  of  Hcfii  on  State 
Legislation  Authorizing  Provider  Collaboration,"  Antitrust  Health 
Care  Chronicle.  Vol.  7,  No.  2  (1993)  (suggesting  that  state 
hospital  cooperation  acts  cannot  assure  state  action  immunity  for 
state  approved  collaborative  arrangements  unless  there  is  mandatory 
annual  review  and  re-approval  of  the  arrangement) ;  K.  Grady,  "The 
Role  of  Antitrust  in  a  Reformed  Health  Care  System,"  Antitrust. 
Vol.  8,  No.  1  (Fall  1993),  p.  4.  ("Initially,  there  may  be 
antitrust  litigation  over  whether  activities  consistent  with  state 
statutes  qualify  for  state  action  immunity.") 

*^  Letter,  Michael  0.  wise.  Acting  Director,  Office  of 
Consumer  and  Competition  Advocacy,  Federal  Trade  Commission,  to  The 
Honorable  David  W.  Huey,  Assistant  Attorney  General,  State  of  North 
Dakota,  March  8,  1993,  p. 13  (hereinafter  "Wise  Letter"). 
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agreements,  and  then  later  learn  that  their  activities 
are  not  immune  from  the  federal  antitrust  laws  because 
the  state  agencies  have  not  sufficiently  monitored  or 
supervised  the  approved  cooperative  arrangements.** 

The  Clinton  Administration  has  likewise  recognized  the  need  for 
certainty  in  this  area,  indicating  in  its  September  7,  1993 
summary  of  the  Health  Security  Act  that  "the  Department  of 
Justice  and  the  Federal  Trade  Commission  [should]  publish 
guidelines  that  apply  the  'state  action  doctrine'  where  a  state 
seeks  to  grant  antitrust  immunity  to  hospitals  and  other 
institutional  health  providers."*^ 

Consistent  with  these  pronouncements,  and  the  demonstrated 
willingness  of  the  Department  and  the  FTC  to  set  forth  their 
views  to  state  officials  on  the  antitrust  consequences  of  state 
legislative  and  regulatory  initiatives  in  the  health  care 
sector,*'  the  AHA  respectfully  suggests  that  the  Agencies 
clarify  their  approach  to  the  "active  supervision"  requirement  of 
the  state  action  immunity  doctrine  in  the  context  of  state 
hospital  cooperative  acts.   We  believe  that  the  exzunple  described 
on  Pages  7-8  of  this  letter  can  also  serve  as  a  useful  example 
upon  which  the  agencies  can  frame  a  clear  explanation  of  their 
position  regarding  "active  supervision."  In  addition: 

Assume  that  Jbecause  they  recognize   that  their  arrangement  might 
be  viewed  as  anticompetitive,    the   two  hospitals  forming  the 
network  described  abovia  apply  for   a  certificate  of  public 
advantage  from  a  state  health  agency  under  the  state's  hospital 
cooperation  act.     The  act  expressly  authorizes  the  state  agency 
to  review  and  approve  cooperative  agreements  between  hospitals  if 
it  determines   that  the  benefits  from  such  arrangements  outweigh 
their  anticompetitive  effects.      The  agency  grants   the  certificate 
after  concluding  that  the  network  will  likely  provide  a  favorable 
balance  of  benefits  to  its  citizens.      In  its  written  decision, 
the  agency  concludes   that  the  market  for  the  network  services 
will   consist  mainly  of  large   "power"  buyers,    that  the  hospitals 


**    See  H.  Feller,  n.  42,  suora . 

*5  Summary,  "American  Health  Security  Act  of  1993," 
September  7,  1993,  p.  170,  reprinted  in  BNA  Health  Care  Policv 
Report.  Special  Supplement,  September  13,  1993. 

*'  See  Letter,  Anne.  K.  Blngzunan,  Assistant  Attorney 
General,  Antitrust  Division,  Department  of  Justice,  to  the 
Honorable  Cynthia  M.  Maleski,  Insurance  Commissioner,  Commonwealth 
of  Pennsylvania,  September  7,  1993;  Wise  Letter,  n.  43,  supra. 
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are  not  likely  to  charge  a  supra-competitive  price  because  of  the 
employer  representatives  on   their  Boards,    and  that  patients  and 
payors  are   likely  to  benefit  from  the  unit   cost  reductions 
associated  with  allocation  of  services  and  improvements   in 
quality  attributable   to  a  higher  frequency  of  cardiac   care 
procedures  at  Hospital  B. 

The  certificate  contains  a  provision  requiring  the  hospitals   to 
file  biannually  a  report  with   the  agency  detailing  their  network 
activities,    including  any  change  in  their  charges  from  preceding 
years  and  the  reasons  therefore.     State  law  grants   to  the  agency 
the  authority  to  seek  a  court-ordered  revocation  of  the 
certificate  upon  a  showing  that,    as  a  result  of  changed 
conditions,    the  benefits  from  the  arrangement  no  longer  outweigh 
its  anticompetitive  effects. 

In' this  situation,  where  there  is  state  review  and  approval  of 
the  network  upon  its  formation,  combined  with  the  requirement  of 
biannual  reporting  to  the  state  and  the  state  agency's  power  to 
seek  a  revocation  of  the  certificate,  is  any  additional  state 
supervision  of  the  activities  of  the  hospitals  necessary  to 
secure  "state  action"  immunity  for  formation  and  operation  of  the 
network? 

If  this  is  not  sufficient,  which  (if  any)  of  the  following  would 
be  necessary  or  sufficient  to  satisfy  the  active  state 
supervision  requirement,  and  with  what  frequency? 

•  The  state  agency  affirmatively  re-approving  the 
arrangement?   If  so,  how  frequently? 

•  The  state  agency  approving  the  hospitals'  charges,  or 
approving  the  hospitals'  budgets,  or  establishing 
revenue  limits  for  the  hospitals? 

If  the  state  supervises  the  activities  of  the  hospitals  in  the 
network  through  revenue,  charge  or  budget  controls,  is  it  also 
necessary  for  state  action  immunity  that  the  state  review  and 
approve  the  non-price  terms  of  the  contract  between  the  hospitals 
and  payors? 

•  For  example,  if  a  payor  requests  that  the  hospital 
network  provide  nurse  midwife  services,  but  the 
hospitals  decline  to  do  so,  must  the  state 
affirmatively  approve  the  hospitals'  decision  not  to 
offer  such  services? 
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conclusion 

The  AHA  appreciates  your  personal  commitment  to  reducing  the 
uncertainty  that  health  care  providers  currently  face  when 
engaging  in  joint  activities.   In  this  letter  we  have  addressed  a 
number  of  areas  where  this  uncertainty  is  most  troublesome  to 
providers.   Although  these  issues  are  complex,  their  resolution 
is  crucial  to  encouraging  and  promoting  the  reform  of  our  health 
care  delivery  and  financing  systems. 

Because  the  health  care  field  is  changing  rapidly  in  anticipation 
of  legislative  health  care  reform,  additional  guidance  is  needed 
as  quickly  as  possible.   Joint  guidance  from  the  Department  and 
FTC  would  be  particularly  welcome,  and  I  therefore  urge  you  to 
share  this  letter  with  the  FTC. 

I  will  contact  you  shortly  to  discuss  how  the  AHA  can  best  assist 
you  in  the  development  of  additional  guidance.   In  the  meantime, 
if  you  have  any  questions,  please  do  not  hesitate  to  contact  me 
at  (312)  280-6121  or  Tracey  Fletcher  of  my  staff  at  (312)  280- 
6674. 


Sincerely, 


Fredric  J.  Entin 
Senior  Vice  President 
and  General  Counsel 
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Introduction 

The  American  Nurses  Association  (ANA)  appreciates  the  opportunity  to  provide 
testimony  to  the  Economic  and  Commercial  Law  Subcommittee  of  the  Committee  on  the 
Judiciary  regarding  exemptions  to  antitrust  law  which  have  been  proposed  for  the  health 
care  industry.   ANA  strongly  opposes  any  proposals  to  create  new  exemptions  or 
otherwise  weaken  existing  antitrust  laws  as  they  apply  to  health  care  markets.   We 
believe  that  such  proposals  would  have  the  effect  of  immunizing  and  encouraging 
anticompetitive  behavior  within  the  health  care  industry  and  would  operate  to  the 
detriment  of  health  care  consumers. 

The  American  Nurses  Association  Associating  (ANA)  is  the  only  full-service 
professional  organization  representing  the  nation's  2.2  million  registered  nurses,  including 
staff  nurses,  nurse  practitioners,  clinical  nurse  specialists,  certified  nurse  midwives  and 
certified  registered  nurse  anesthetists,  through  its  53  state  and  territorial  nurses 
associations. 

ANA  has  been  a  strong  and  enthusiastic  supporter  of  health  care  reform.   We 
believe  that,  to  be  successful,  health  care  reform  efforts  must  provide  for  universal 
coverage  and  access  to  health  care  services,  and  must  contain  rising  health  care  costs,  but 
not  at  the  expense  of  health  care  services.   ANA  supports  a  refomed  health  care  system 
that  ensures  that  the  health  care  consumer  gets  the  best  health  care  at  affordable  prices. 
We  believe  that  such  efforts  should  include  providing  health  care  consumers  with  a 
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choice  of  provider  types.   Nurses,  including  advanced  practice  registered  nurses  such  as 
nurse  practitioners,  clinical  nurse  specialists,  certified  nurse  midwives  and  certified 
registered  nurse  anesthetists,  must  be  fully  utilized  under  a  reformed  health  care  system 
in  order  to  provide  full  access  to  high-quality,  cost-efficient  services.   Currently,  many 
barriers  stand  in  the  way  of  nurses  practicing  Jo  the  full  extent  of  their  abilities  and 
providing  consumers  with  access  to  their  services.   These  barriers  include:    restrictive 
State  scope  of  practice  acts;  scope  of  practice  which  is  limited  to  geographic  or 
institutional  locations;  and  limited  access  to  professional  liability  insurance  and 
institutional  privileges.   Many  of  these  barriers  are  contained  in  restrictive  state  practice 
acts  and  in  restrictive  reimbursement  policies  by  Medicare,  Medicaid  and  private 
insurers.   Some  health  care  reform  proposals  pending  before  Congress,  including  the 
"Health  Security  Act"  and  the  "American  Health  Security  Act,"  would  begin  to  address 
some  of  these  restrictions  and  if  implemented  to  the  fullest  interpretation  of  the 
legislation  afford  consumers  the  opportunity  to  choose  nurses  to  provide  health  care 
services.     It  is  important  that  any  health  care  reform  proposal  address  these  restrictions 
if  full  and  fair  competition  among  health  care  providers  is  to  exist. 

Other  barriers  to  competition  among  providers  exist  in  the  behavior  of  some 
actors  in  the  health  care  market  that  operate  to  limit  consumer  choice.    Many  physicians, 
lOT  instance,  have  acted  to  limit  competition  from  non-physician  provider  groups- 
whether  these  be  advanced  practice  registered  nurses,  psychologists,  podiatrists, 
chiropractors  or  other  providers.  Some  have  acted  to  freeze  their  competitors  out  of 
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markets,  to  deny  them  hospital  admitting  privileges,  to  prevent  them  from  participating 
on  managed  care  provider  panels.  Testimony  provided  to  the  Committee  from  our 
colleagues  of  the  American  Association  of  Nurse  Anesthetists  and  the  American  College 
of  Nurse  Midwives  includes  several  specific  examples  of  these  anticompetitive  practices 
and  some  of  the  ways  in  which  the  antitrust  laws  have  been  utilized  to  fight  them.   Some 
of  these  anticompetitive  activities  may  constitute  violations  of  the  antitrust  laws  and 
some  do  not.   ANA  is  convinced  that  consumers  would  suffer  if  anticompetitive  activities 
that  are  currently  prohibited  were  to  be  placed  outside  of  the  reach  of  the  antitrust  laws. 

ANA  also  believes  that  consumers  benefit  from  continued  scrutiny  by  the  Federal 
Trade  Commission  and  the  Department  of  Justice  of  planned  mergers,  acquisitions  and 
other  combinations  within  the  health  care  industry.   At  a  time  of  immense  vertical  and 
horizontal  consolidation  within  the  industry,  consumers  require  continued  federal 
vigilance  over  anticompetitive  practices.   The  authority  of  the  federal  government  to 
intervene  on  behalf  of  the  consumer  must  be  maintained.   The  ability  of  individuals  to 
bring  private  causes  of  action  to  halt  anticompetitive  activities  must  also  be  protected. 

The  health  care  industry  is  going  through  a  period  of  great  change.  The  year 
1991  ranked  as  the  third  most  active  year  for  hospital  mergers,  consolidation,  and 
acquisitions  in  a  decade.'   Although  merger  activity  declined  in  1992,  it  's  expected  that 
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their  incidence  will  increase  again  in  1993.  A  survey  reported  by  Hospital;;  magazine 
revealed  that  more  than  two-thirds  of  hospitals  had  already  entered  into  some  sort  of 
collaborative  arrangement  with  another  health  care  provider.   By  far,  the  most  common 
partner  was  another  local  hospital^ 

The  pace  of  change  in  the  industry  is  likely  to  continue  and  even  accelerate  during  the 
implementation  of  health  care  reform.  At  this  time  of  immense  change  and  uncertainty 
in  the  market,  relaxing  the  antitrust  laws  could  lead  to  wide-ranging,  unpredictable  and 
harmful  results. 

Registered  nurses  oppose  any  weakening  of  the  antitrust  laws  because,  as 
advocates  for  health  care  consumers,  we  oppose  any  measures  that  could  weaken 
competition,  lead  to  increased  prices  and  lower  quality.   In  addition,  we  believe  that  the 
antitrust  laws  provide  an  important  weapon  to  allow  nurses  to  practice  their  profession 
and  to  provide  the  consumer  with  access  to  high-quality,  cost-efficient  health  care. 
Nurses  oppose  any  efforts  to  exclude  them  from  markets  or  otherwise  to  limit  their 
ability  to  compete  with  other  providers.   Nurses  oppose  moves  among  providers  to 
combine  to  dominate  markets,  thereby  eliminating  competition,  threatening  to  result  in 
increased  prices  and  lower  quality.   We  note  that  the  recent  rash  of  hospital  mergers  and 
acquisitions  has,  in  some  instances,  led  to  a  decreased  level  and  range  of  available  health 
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care  services,  decreased  utilization  of  professional  nurses. 

One  antitrust  reform  proposal  which  ANA  does  support  and  is  included  in  several 
of  the  health  care  reform  proposals  currently  moving  through  Congress  is  the  proposal  to 
remove  the  current  exemption  for  the  "business  of  insurance"  provided  by  the  McCarran- 
Ferguson  Act  as  it  applies  to  health  insurance.  ANA  believes  that  this  current 
exemption  has  acted  to  the  detriment  of  consumers  by  permitting  anticompetitive 
activities  by  insurance  companies,  including  those  in  which  physicians  wield  influence. 
ANA  believes  that  the  proposed  repeal  of  this  exemption  should  be  broadened  to 
eliminate  the  exemption  as  it  applies  to  professional  liability  insurers  as  well.  This 
exemption  has  been  used  to  shield  practices  that  restrict  the  practice  of  nurses,  including 
advanced  practice  registered  nurses,  by  making  coverage  unavailable  or  by  tying  nurses' 
practices  to  those  of  physicians  by  requiring  physician  supervision  even  where  this  is  not 
a  requirement  of  the  relevant  state  practice  acts.   In  some  instances,  malpractice  insurers 
(which  are  often  owned  by  physician  groups)  have  attempted  to  discourage  the  practice 
of  advanced  practice  registered  nurses  by  adding  a  surcharge  to  the  premiums  paid  by 
physicians  with  whom  those  nurses  collaborate. 

Immunity  for  Activities  in  Connection  with  Fee  Negotiations 

The  "Health  Security  Act"   originally  designated  H.R.  3600  and  S.  175"^  would 
create  an  exemption  from  antitrust  laws  for  activities  conducted  in  connection  with  the 
collective  negotiation  of  provider  fees.   Such  activities  would  be  removed  from  the  reach 
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of  these  laws  either  under  the  "state  action"  doctrine  or  the  Noerr-Pennington  doctrine. 

ANA  opposes  this  broad  exemption.  The  provision  for  fee  negotiations  is  not 
spelled  out  in  any  detail;  it  is  notable  for  both  its  breadth  and  its  vagueness.   Many 
issues  of  vital  concern  are  left  unanswered.   It  is  not  clear  who  would  negotiate  on  behalf 
of  providers,   how  provider  representatives  would  be  determined,  or  what  areas  would  be 
within  the  scope  of  these  negotiations.  As  devoid  of  detail  as  this  proposal  is,  one  could 
envision  circumstances  wherein,  for  instance,  fee  negotiations  would  include  limiting  the 
fees  paid  to  nonphysician  practitioners  to  a  percentage  of  those  paid  to  physicians  and/or 
could  sharply  limit  the  circumstances  under  which  consumers  could  access  the  services  of 
nonphysicians. 

Some  have  questioned  why  nurses  would  oppose  this  proposed  exemption,  since  it 
would  presumably  allow  nurses,  like  physicians,  to  combine  for  the  purposes  of  fee 
negotiations.   In  the  current  health  care  environment,  physicians  continue  to  hold  more 
market  power  as  providers  than  do  nurses  and,  under  the  proposed  exemption,  are  likely 
to  wield  more  negotiating  power.   This,  added  to  the  continued  presence  of  other 
barriers  such  as  restrictive  state  practice  acts,  means  that  the  ability  of  nurses  to  compete 
with  physicians  could  be  stifled  or  even  eliminated  as  a  result  of  the  proposed  exemption. 
We  believe  that  this  is  detrimental  not  only  to  nurses,  but  most  importantly  to 
consumers,  who  will  be  denied  the  ability  to  choose  the  high-quality,  cost-efficient  health 
care  services  which  nurses  provide. 
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As  much  as  the  proposal  for  fee  negotiations  itself  presents  cause  for  concern,  the 
proposed  antitrust  exemption  for  activities  conducted  in  connection  with  those 
negotiations  is  even  more  troubling.   What  kinds  of  activities  would  be  immunized  by 
this  proposal?   Would  physician  groups  be  able  to  caucus  beforehand  and  vote  as  a  bloc 
in  fee  negotiations?   Would  they  thus  be  able  to  exclude  nonphysician  practitioners  from 
the  process,  or  force  through  proposals  to  limit  the  circumstances  under  which  these 
practitioners  could  be  utilized  or  reimbursed,  or  to  limit  the  amount  of  their 
reimbursement?   Could  they  use  their  joint  negotiating  power  to  drive  nonphysicians 
from  the  market  altogether?   Clearly,  these  are  results  to  be  avoided,  yet  their  is  no 
indication  that  they  could  be  prevented  under  this  proposed  exemption. 

We  presume  that  provider  groups  would  be  entitled  to  vote  to  set  fees  and  fix 
prices,  since  this  is  evidently  the  point  of  the  negotiations  themselves.    We  fail  to  see  the 
need  to  allow  providers  to  conspire  to  fix  prices.   We  believe  that  such  activity  runs 
directly  counter  to  the  goals  of  containing  health  care  costs  and  allowing  consumers  a 
choice  of  services.   If  the  antitrust  laws  are  to  continue  to  apply  to  the  health  care 
industry  at  all--as,  we  would  submit,  is  required  in  order  to  permit  competition  and  to 
protect  consumers~we  see  no  value  in  permitting  and  encouraging  price-fixing  within 
that  industry. 

We  also  note  that  the  proposed  antitrust  exemptions  in  "The  Health  Security  Act" 
were  drafted  in  the  context  of  a  bill  that  required  mandatory  health  alliances.    If  these 
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mandatory  alliances  are  not  to  be  a  feature  of  a  reformed  health  care  system,  the  stated 
need  for  such  an  exemption  (to  "level  the  playing  field"  between  providers  and  insurers) 
will  no  longer  exist. 

H.FL  3486.  S.  1658  and  S.  1770 

Rep.  Bill  Archer's  (R-TX)  H.R.  3486,  "Health  Care  Antitrust  Improvements  Act 
of  1993",  Sen.  Orrin  Hatch's  (R-UT)  S.  1658  "Health  Care  Antitrust  Improvements  Act 
of  1993"  and  Sen.  John  Chafee's  (R-RI)  S.  1770  "Health  Equity  and  Access  Reform 
Today  Act  of  1993"  would  create  a  series  of  new  antitrust  exemptions.   They  would 
expand  in  many  ways  upon  the  joint  Policy  Statement  issued  by  the  Federal  Trade 
Commission  (FTC)  and  the  Department  of  Justice  (DOJ)  in  1993.    Whereas  the  FTC- 
DOJ  Policy  Statement  creates  various  defined  "safety  zones"  to  guide  providers,  these 
proposals  would  create  immutable  statutory  exemptions.   These  exemptions  generally 
involve  lower  thresholds  then  the  FTC-DOJ  safety  zones.   The  bills  would  also  exempt 
"good  faith  negotiations"  to  initiate  or  engage  in  activities  defined  as  safe  harbors  or 
future  safe  harbors  to  be  established  by  the  Attorney  General.   Additionally,  the  bills 
detail  a  mechanism  for  soliciting  proposals  for  new  safe  harbors,  for  review,  acceptance 
and  promulgation  of  rules  defining  such  new  safe  harbors.   The  bills  also  spell  out  a 
mechanism  for  obtaining  certificates  of  review  for  "collaborative  ventures." 

In  addition,  these  bills  would  expand  greatly  upon  the  FTC-DOJ  Policy 
Statement's  current  guidelines  for  hospital  mergers.   Intended  to  permit  mergers  among 
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small,  rural  hospitals  where  efficiencies  can  be  achieved  which  would  not  be  otherwise 
possible,  the  Policy  Statement  includes  guidelines  which  apply  under  carefully  limited 
circumstances  under  which  such  mergers  could  take  place.   The  bills  would  lower  these 
thresholds  and  would  no  longer  limit  them  to  small,  rural  hospitals.   ANA  believes  that  it 
is  vital  that  the  enforcement  agencies  continue  their  power  to  scrutinize  planned  hospital 
and  health  care  mergers  and  acquisitions.    In  too  many  instances,  nursing  has  seen  such 
mergers  result  in  a  lower  level  and  range  of  health  care  services.   Such  mergers  have 
threatened  to  exacerbate  the  shortage  of  services  in  some  communities  and  to  lead  to  an 
elimination  of  some  specialized  services  in  some  areas.    Many  mergers  have  resulted  in  a 
reduced  utilization  of  professional  staff  as  hospitals  are  "streamlined"  and  "restructured." 
Ironically,  some  of  these  mergers,  carried  out  in  the  name  of  "efficiency"  and  cost- 
savings,  have  been  so  heavily  leveraged  that  they  have  exacerbated  rather  than  resolved 
the  budget  crises  of  the  merged  institutions.   For  instance,  California  Pacific  Medical 
Center  in  San  Francisco,  formed  by  the  merger  of  Children's  Hospital  of  San  Francisco 
and  Pacific  Presbyterian  Medical  Center  in  1991,  have  faced  repeated  services  and  staff 
cutbacks  and  layoffs  since  the  time  of  the  merger.  That  merger  also  led  to  continuing 
labor  problems  at  the  merged  institution,  resulting  from  its  decision  to  terminate 
recognition  of  the  California  Nurses  Association,  which  had  represented  Children's 
Hospital  nurses  for  fifty  years,  as  the  collective  bargaining  agent  for  those  nurses. 

ANA  does  not  believe  by  any  means  that  aU  health  care  mergers  have  an  adverse 
impact  on  competition,  health  care  services  and/or  the  health  care  workforce.    We  do 
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believe  that  proposed  mergers  require  careful  scrutiny  by  federal  enforcement  agencies. 
As  noted  above,  the  current  FTC-DOJ  guidelines  have  provided  the  flexibility  for  many 
of  our  nation's  small  and  rural  hospitals  to  merge.   In  some  instances,  this  has  meant  the 
difference  between  watching  a  small,  community-based  health  care  institution  falter  and 
close  or  allowing  it  to  stay  open  and  continue  to  serve  an  underserved  rural  population. 
This  result  has  been  reached  by  the  enforcement  agencies'  own  willingness  to  be 
responsive  to  current  needs  for  flexibility  in  antitrust  enforcement.   It  by  no  means 
follows  that  this  flexible  approach  should  give  way  to  a  rigid  exemption  that  would 
remove  the  agencies'  power  to  oversee  merger  activity  by  larger,  non-rural  institutions. 

Despite  the  fact  that  H.R.  3486,  S.  1658  and  S.  1770  include  some  provisions  that 
nurses  might  otherwise  conceivably  support  (for  instance,  they  broaden  those  provisions 
of  the  FTC-DOJ  Policy  Statement  which  currently  apply  to  "physicians"  to  apply  to  all 
"providers"),  ANA  strongly  opposes  these  bills.    While  they  purport  to  expand  on  the 
current  FTC-DOJ  Policy  Statement,  their  approach  stands  in  stark  contrast  to  those 
guidelines.  The  FTC-DOJ  Policy  Statement  is  a  statement  of  enforcement  policy  that 
seeks  to  provide  guidance  as  to  certain  activities  which  those  agencies  will  not  consider 
violations  of  antitrust  law.   These  guidelines  can  be  broadened,  narrowed  or  otherwise 
adjusted  as  circumstances  and  experience  dictate.  The  bills,  on  the  other  hand,  are  not 
only  broader  in  scope;  t'ley  would  create  inflexible  statutory  exemptions. 

This  would  create  an  untenable  and  dangerous  situation  for  our  nation's  health 
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care  consumers.   On  the  one  hand,  broad  new  exemptions  to  the  antitrust  laws  would  be 
created  at  a  time  of  great  change  and  uncertainty  in  the  health  care  industry.   At  the 
same  time,  consumers  and  providers  would  have  to  put  up  with  any  untoward  effects 
until  such  time  as  the  statutes  could  be  further  amended;   the  enforcement  agencies 
would  be  unable  to  intervene  to  halt  any  harmful  antitrust  activities  undertaken  to  take 
advantage  of  these  broad  new  exemptions. 

Continued  Role  of  the  Enforcement  Agencies 

Both  the  Federal  Trade  Commission  and  the  Department  of  Justice  have  shown  a 
keen  interest  in  and  understanding  of  the  health  care  market.  They  have  displayed  a 
willingness  to  undertake  vigorous  enforcement  of  antitrust  laws  to  promote  fair 
competition  within  the  health  care  industry  and,  at  the  same  time,  have  moved  to 
examine  areas  where  some  flexibility  and  guidance  is  needed  and  to  formulate  changes 
in  their  enforcement  policies.   While  we  may  not  be  fully  comfortable  with  all  of  the 
current  enforcement  guidelines  contained  in  the  FTC-DOJ  Policy  Statement,  we  do 
believe  that  they  represent  a  much  more  useful,  effective  and  judicious  approach  to 
making  changes  in  antitrust  enforcement  than  do  the  sweeping  and  inflexible  statutory 
exemptions  that  have  been  proposed  in  some  of  the  health  care  reform  bills.  These 
proposals  would  sharply  limit  the  enforcement  of  antitrust  laws  and  tie  the  hands  of  the 
federal  agencies.   The  American  public  needs  to  be  assured  that  these  agencies  will  be 
able  to  act  on  their  behalf  as  needed. 
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We  also  note  that  enacting  broad  statutory  antitrust  exemptions  would  apply  not 
only  enforcement  activities  by  the  FTC  and  the  DOJ;  they  would,  of  course,  also  prevent 
private  causes  of  action  against  anticompetitive  activities  in  the  health  care  industry. 
Such  legal  action  has  been  an  important  area  through  which  individuals  and  groups, 
including  many  nonphysician  practitioners,  have  sought  to  end  anticompetitive  and 
discriminatory  activities  that  violate  the  antitrust  laws.  These,  too,  have  served  as  an 
important  enforcement  mechanism  to  ensure  continued  competition  within  the  health 
care  industry. 

Conclusion 

ANA  opposes  any  efforts  to  weaken  antitrust  protection  at  this  time.   Enactment 
of  broad  new  antitrust  exemptions  at  a  time  of  tremendous  changes  in  the  health  care 
industry  would  pose  a  significant  risk  to  health  care  consumers.   We  believe  that  more 
balanced  and  judicious  approaches  are  needed  at  this  time.   We  urge  the  committee  to 
maintain  the  ability  of  current  laws  to  maintain  competition  and  benefit  health  care 
consumers. 
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STATEMENT  OF  ANNE  K-  BINGAMAN 

ASSISTANT  ATTORNEY  GENERAL 
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Submitted  to  the  Subcommittee  on  Economic  and  Commercial  Law 

United  States  House  of  Representatives 

On  Competition  and  Antitrust  Issues  in  Health  Care  Reform 

June  15,  1994 


I  am  delighted  to  have  the  opportunity  to  submit  to  the  Subcommittee  the 
views  of  the  Department  of  Justice  on  the  role  of  competition  and  the  aniitnjst 
laws  as  significant  reform  of  our  health  system  is  underway.    This 
Subcommittee  knows  the  vital  role  that  competition  plays  in  the  American 
economy,  and  the  importance  of  the  antitmst  laws  in  preserving  that 
competition.    Increasing  competition  in  the  health  care  system  will  help  lead  to 
lower  prices,  more  innovation  and  increased  quality.    This  will  benefit  all 
Americans  and  is  an  important  goal  of  any  health  care  reform. 

The  Vital  Importance  of  Competition  and  the  Antitrust  Laws 

The  antitrust  laws  have  existed  for  over  a  century  as  the  principal 
guarantor  of  "effective  competition  in  free  marketplaces.    They  have  proved,  time 
and  again,  far  superior  to  pervasive  government  review,  regulation,  and 
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oversight  of  individual  or  collective  activities  that  may  have  competitive 
consequences.  Indeed,  they  have  been  termed  the  "Magna  Carta"  of  our 
fundamental  national  economic  system. 

In  health  care  markets,  as  in  other  markets,  the  antitrust  laws  have  played 
an  integral  role  in  protecting  consumers  from  higher  prices  resulting  from  efforts 
to  reduce  or  eUminate  price  competition  and  to  thwart  cost  containment.   The 
antitrust  laws  have  enabled  innovative  health  care  delivery  systems  to  form  and 
compete  in  the  market  by  preventing  providers  from  boycotting  those  systems. 
Indeed,  the  success  of  managed  care  plans  today  is  directly  related  to  the 
existence  and  enforcement  of  the  antitrust  laws.   The  antitrust  laws  have 
prevented  providers  from  jointly  agreeing  to  increase  their  fees  above 
competitive  levels  and  pass  those  unjustified  increases  to  consumers.    The 
antitrust  laws  have  prevented  anticompetitive  mergers  that  would  result  in 
diminished  services,  decreased  quality  and  increased  prices.    While  this  is 
unambiguously  good,  at  the  same  time,  the  antitrust  laws  have  not  prevented 
efficiency-enhancing  joint  conduct  likely  to  lead  to  improved  quality,  increased 
services  and  lower  prices. 
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In  the  health  care  area,  as  is  the  case  generally,  the  antitrust  laws  are 
enforced  so  as  to  take  into  account  not  only  indications  of  possible  competitive 
harm,  but  also  the  potential  for  procompetitive  increases  in  efficiency,  lowered 
administrative  and  other  costs,  improvements  in  quality,  enhanced  innovation, 
and  other  factors  that  are  important  to  the  cost-effective  delivery  of  quality 
health  care  services.    Many  joint  activities  that  can  lead  to  lower  costs  and 
improved  quality  occur  every  day  in  the  health  care  industry  without  raising  any 
antitrust  issues.    Many  types  of  procompetitive  activity  are  well  recognized  as 
highly  unlikely  to  raise  any  significant  antitrust  concern.    For  example,  neither 
the  Department  nor  the  FTC  has  ever  challenged  a  joint  venture  among  hospitals 
to  purchase,  operate  and  market  high-technology  or  other  expensive  medical 
equipment.    With  hospital  mergers  numbering  in  the  hundreds  and  hundreds,  the 
Department  and  the  FTC  investigate  and  challenge  only  a  very  small  percentage- 
those  transactions  which,  instead  of  producing  significant  efficiencies  that  will 
lower  prices  to  consumers,  will  result  in  decreased  competition  and  harm 
consumers  by  resulting  in  higher  prices.    The  Department  and  the  FTC's 
enforcement  record  makes  clear  that  only  those  activities  that  would  harm  health 
care  markets  and  consumers  by  raising  prices,  decreasing  the  availability  or 
quality  of  services,  or  discouraging  innovation  face  potential  antitrust  challenge. 
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As  the  debate  on  health  care  refonn  moves  forward,  it  is  important  to 
realize,  remember  and  preserve  the  vital  role  that  the  antitrust  laws  have  in 
ensuring  that  health  care  markets  will  continue  to  function  competitively. 

Antitrust  Guidance  to  the  Health  Care  Community 

Although  antitrust  principles  in  the  health  care  area  are  basically  sound, 
the  Department  and  the  FTC  have  recognized  that  antitrust  uncertainty  in  the 
health  care  community,  particularly  in  these  changing  times,  should  be 
addressed.   To  that  end,  we  have  been  working  since  last  summer  to  provide 
antitrust  guidance  to  the  industry.   In  September  1993,  we  issued  six  Statements 
of  Antitrust  Enforcement  Policy  in  the  Health  Care  Area,  covering  the  following 

areas: 

Hospital  mergers 

Hospital  equipment  joint  ventures 

Physicians'  provision  of  information  to  purchasers 

Hospitals'  exchange  of  price  and  cost  data 

Joint  purchasing  arrangements  among  providers,  and 

Physician  network  joint  ventures. 
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These  six  areas  were  chosen  after  discussions  with  many  members  of  the 
health  care  industry.    We  wanted  to  focus  on  those  areas  of  greatest  concern  to 
the  health  care  community.    We  recognized  that  industry  participants  could  (and 
did)  provide  important  input  to  the  Department  and  the  FTC  on  those  areas  that 
most  concerned  the  health  care  community  regarding  the  application  of  the 
antitrust  laws.    We  responded  to  those  concerns  in  these  statements.    In  working 
on  these  statements,  we  paid  particular  attention  to  concerns  regarding  the 
application  of  the  antitrust  laws  in  rural  health  care  markets. 

Our  statements  contain  "safety  zones"  describing  mergers,  joint  ventures, 
and  other  activities  that  the  agencies  have  concluded  are  very  unlikely  to  raise 
competitive  concerns.   The  statements  also  make  clear,  however,  that  conduct 
that  does  not  fall  within  the  safety  zones  is  not  by  implication  likely  to  be 
challenged  by  the  Department  or  the  FTC.    Indeed,  much  conduct  not  amenable 
to  coverage  by  a  safety  zone  because  of  the  significance  of  the  particular 
circumstances  will  be  recognizably  and  demonstrably  procompetitive  in  those 
circumstances.    The  statements  set  out  the  analysis  the  agencies  use  in 
evaluating  conduct  outside  the  safety  zones  so  that  health  care  providers  may 
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more  confidently  assess  antitrust  issues  raised  by  proposed  conduct  even  if  the 
safety  zones  themselves  are  not  applicable. 

Both  the  safety  zones  and  the  agencies'  analysis  of  other  conduct  are  set 
out  in  our  policy  statements  in  simple,  straightforward  terms.    Our  goal  is  to 
provide  antitrust  guidance  to  health  care  providers  themselves,  and  not  only  to 
the  antitrust  bar  that  advises  the  industry. 

While  our  1993  policy  statements  cover  a  lot  of  ground  and,  I  believe, 
have  contributed  greatly  to  health  care  providers'  understanding  of  antitrust 
issues,  I  also  believe  that  we  can  and  should  do  more.    When  we  issued  our 
policy  statements  last  September,  we  recognized  that  additional  antitrust 
guidance  in  the  areas  they  cover  as  well  as  in  other  health  care  areas  may  be 
desirable.    We  are  hard  at  work  on  such  additional  guidance  right  now,  and  have 
pledged  to  continue  this  effort.    In  this  regard,  1  want  to  express  my  smcere 
appreciation  for  the  advice  and  counsel  we  have  received  from  representatives  of 
the  health  care  community  in  our  ongoing  efforts  to  develop  useful  antitrust 
enforcement  policy  statements.   The  legal  and  practical  insights  that  have  been 
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shared  with  us  by  the  American  Hospital  Association,  the  American  Medical 
Association,  and  a  variety  of  other  interested  and  knowledgeable  parties  have 
been  invaluable. 

We  have  also  instituted  an  expedited  procedure  to  supplement  the  general 
antitrust  guidance  set  forth  in  the  Statements  of  Antitrust  Enforcement  Policy  in 
the  Health  Care  Area  with  more  specific  guidance  on  specific  proposed  conduct. 
We  have  committed  to  respond  to  requests  for  Department  business  reviews  of 
specific  health  care  activities  within  90  or  120  days,  depending  on  the  nature  of 
the  conduct.   The  Federal  Trade  Commission  has  made  the  same  commitment 
with  respect  to  its  advisory  opinion  procedure. 

The  Department  has  committed  substantial  resources  to  the  health  care 
business  review  process  and  I  am  proud  of  the  results  thus  far.    We  have  issued 
health  care  business  reviews  on  a  number  of  important  topics  in  the  health  care 
industry,  including  group  purchasing  by  employers  of  health  care  benefits 
(which  can  hold  down  health  care  costs),  provider  networks  (an  area  of 
increasing  importance  to  the  provider  community),  and  wage  and  salary  surveys 
(conduct  often  engaged  in  by  hospitals).    We  expect  to  continue  promptly  to 
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address  these  and  other  topics  important  to  the  health  care  community.    Health 
care  providers  are  taking  advantage  of  these  procedures,  and  we  anticipate  that 
they  will  result  in  significant  further  clarification  of  antitrust  rules  and 
guideposts  to  the  advantage  of  all. 

Competition  and  the  Health  Security  Act 

The  President's  proposed  Health  Security  Act  and  most  of  the  other  major 
proposals  for  health  care  refonn  rely  heavily  on  the  forces  of  competition  to 
increase  the  availability  and  improve  the  quality  of  health  care  services,  foster 
efficiency  in  the  delivery  of  those  services,  and  control  their  spiralling  costs. 
For  too  long,  the  salutary  effects  of  competition  in  health  care  marketplaces 
have  been  inhibited.    Third  party  payment  mechanisms  that  do  not  stimulate 
cost-effective  consumer  and  provider  decisions,  limitations  on  the  ability  of 
consumers  to  choose  health  care  plans  on  the  basis  of  quality  and  price,  and 
consumer  unawareness  of  the  merits  and  costs  of  the  choices  they  do  have  are 
examples  of  inhibitions  on  competition  that  need  to  be  addressed. 

The  Health  Security  Act  promotes  competition  in  many  ways.    The  health 
care  delivery  system  it  will  create  will  stimulate  increased  competition  between; 
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and  among  various  types  of  health  plans  and  between  and  among  institutional 
and  individual  health  care  providers.    Plans  will  compete  to  be  selected  by 
consumers  by  seeking  ways  to  lower  premiums  and  increase  the  quality  of  care 
through  networks  of  qualified  providers.    Providers  will  compete  to  develop  or 
participate  in  plans  by  demonstrating  that  they  can  provide  high  quality  care  at 
affordable  prices,  and  by  seeking  innovative  ways  to  offer  that  care.    Consumers 
will  have  information  that  will  make  them  better  able  to  evaluate  and  select  their 
health  care  coverage  on  the  basis  of  cost  and  quality,  and  thus  play  their 
important  role  in  stimulating  effective  competition  among  plans  and  providers. 
In  short,  the  Health  Security  Act  will  promote  competition  to  its  rightfiil  status 
as  a  major  determinant  in  health  care  reform. 

As  we  reform  our  health  care  system  to  rely  heavily  on  increased 
competition,  it  is  vital  that  we  remember  that  promoting  and  protecting  that 
competition  requires  effective  prohibitions  against  private  conduct  that  would 
undercut  it.    Fortunately,  we  do  not  have  to  invent  such  prohibitions:    They  have 
existed  for  a  century  in  the  form  of  our  antitrust  laws.    Given  the  proposals  for 
sweeping  immunities  from  the  antitrust  laws  or  serious  constramts  on  their 
effectiveness  in  some  of  the  bills  before  the  Congress,  however,  I  fear  that  this 
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simple  connection  between  increasing  competition  and  preserving  the  laws  that 
protect  it  may  be  overlooked  as  health  care  reform  is  pursued.   That  is  a  mistake 
we  must  not  make. 

Specific  Antitrust  Provisions  in  the  Health  Security  Act 

The  Health  Security  Act  contains  two  specific  antitrust-related  provisions. 
First,  section  5501  of  the  Act  repeals  the  broad  antitrust  immunity  in  the 
McCarran-Ferguson  Act  for  the  business  of  insurance  to  the  extent  that  such 
business  relates  to  the  provision  of  health  benefits.   The  current,  broad  immunity 
could  allow  health  insurers  to  act  anticompetitively  and  thereby  interfere  with 
the  Health  Security  Act's  goal  of  relying  on  competition  between  insurers  to 
control  health  care  costs. 

The  Health  Security  Act  also  provides  that,  in  connection  with  the 
establishment  by  a  regional  alliance  of  a  fee  schedule  for  use  in  regional  alliance 
fee-for-service  health  plans,  health  care  providers  may  collectively  negotiate  the 
fee  schedule  with  the  regional  alliance  (section  1322(c)).   This  section 
recognizes  that  the  establishment  of  such  fee  schedules  by  the  alliances  is 
basically  a  governmental  function  under  the  Act,  and  provides  that  the  actions  of 
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the  alliances  in  this  regard  and  their  negotiations  with  providers  collectively 
shall  be  accorded  the  antitrust  treatment  due  to  government  actions  and  efforts 
by  private  parties  to  influence  those  actions  (section  1322(c)(5)).    Such  actions 
and  efforts  generally  are  not  subject  to  the  antitrust  laws,  but  under  section 
1322,  as  is  the  case  generally,  there  are  important  limits  on  what  actions 
providers  may  take  to  influence  an  alliance's  fee-for-service  schedule  decisions. 
The  principal  limitation  is  that  providers  may  not  threaten  or  engage  in  any 
boycott  to  force  an  alliance  to  adopt  their  suggestions  or  recommendations 
(section  1322(c)(6)).    As  used  in  section  1322,  the  term  "boycott"  is  intended  to 
include  any  threat  or  action  through  which  providers  collectively  would  decline 
initially  to  participate,  or  departicipate,  in  fee-for-service  health  care  delivery 

unless  fees  were  set  at  certain  levels. 

*         *         * 

Before  concluding,  I  would  like  to  underscore  the  one  point  I  think  is 
vital  to  keep  m  mind  as  antitrust  issues  are  considered  during  health  care 
reform.    Among  the  primary  goals  of  such  reforni  is  to  bring  the  forces  of 
competition  effectively  to  bear  in  health  care  markets  as  never  before.   To 
accomplish  this  goal  the  efficacy  of  the  antitrust  laws  must  be  preserved,  and  we 
seek  the  Subcommittee's  support  in  this  effort.    The  Department  of  Justice  must 
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also  continue  to  work  with  the  FTC  and  the  health  care  community  to  reduce 
unwarranted  antitrust  uncertainty  in  the  health  care  area,  which  we  have  pledged 
to  do. 

Thank  you  again  for  the  opportunity  to  submit  to  the  Subcommittee  the 
views  of  the  Department  of  Justice  on  these  important  issues. 
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WRITTEN  COMMENTS  FOR  THE  RECORD 


JUDICIARY  COMMITTEE 
SUBCOMMITTEE  ON  ECONOMIC  AND  COMMERCIAL  LAW 
HEARING  HELD  JUNE  IS,  19  9  4  ON 
HEALTH  CARE  REFORM,  ANTITRUST  ISSUES 

June  29,  1994 

Submitted  By: 

Home  Health  Services  and  Staffing  Association 

119  South  Saint  Asaph  Street,   #115D 

Alexandria,  Virginia   22314 

James  C.  Pyles 

Counsel 
(202)  466-6550 


Dear  Sirs, 

Attached  please  find  a  statement  of  principles  supported  by  the 
Market  Access  and  Consumer  Choice  Coalition,  of  which  the  Home  Health 
Services  and  Staffing  Association  (HHSSA) is  a  member,  with  respect  to 
amendment  of  the  antitrust  laws  under  health  care  reform. 

HHSSA  opposes  any  amendment  weakening  the  antitrust  laws  for  the 
reason  that  it  would  erode  patient  choice  and  deprive  qualified 
providers  of  access  to  the  health  care  market.   It  is  HHSSA' s  view  that 
competition  among  health  care  providers  should  be  preserved  in  order  to 
promote  cost  effectiveness,  quality,  and  innovation  in  the  health 
delivery  system. 

We  request  that  the  Judiciary  Committee  incorporate  the  principles 
set  forth  in  the  attached  paper  in  any  health  reform  legislation  it  may 
consider.   We  would  be  pleased  to  answer  any  questions  or  provide  any 
additional  information  the  Committee  might  request. 


Sincerely, 

Pyle/ 


James  C. 


Enclosure 
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MARKET  ACCESS  AND  CONSUMER  CHOICE  COALITION 
May  9,  1994 

The  Market  Access  and  Consumer  Choice  Coalition  (MACCC)  is  a 
coalition  of  consumer  and  provider  groups  and  associations  that 
believe  that  quality,  cost  effectiveness,  and  innovation  in  the 
health  care  delivery  system  can  best  be  ensured  by  preserving 

competition  among  providers  as  well  as  among  health  plans. 
MACCC  members  further  believe  that  competition  can  be  preserved 
only  by  affording  consumers  a  meaningful  choice  of  qualified 
providers  where  possible  and  ensuring  that  qualified  providers 
have  access  to  the  health  care  market  so  they  can  demonstrate 
their  merit  to  consumers. 

Accordingly,  MACCC  urges  Congress  to  incorporate  the 
following  principles  into  any  health  reform  legislation: 

I .    PROTECTION  OF  COMPETITION  UNDER  THE  ANTITRUST  LAWS  SHOULD  BE 
PRESERVED 

A.  Anti-Competitive  Activity  Should  Not  Be  Authorized 

Any  health  reform  legislation  should  state  expressly 
that  no  provision  in  the  .^ct  is  intended  to  authorize 
an  activity  or  arrangement  that  would  be  prohibited 
under  the  antitrust  laws.   All  proposals  for 
exceptions,  exemptions,  and  waivers  should  be  rejected. 

B.  Procedures  Should  Be  Established  to  Provide  Greater 
Certainty  and  Clarity  Under  the  Antitrust  Laws 

Greater  certainty  and  clarity  in  the  interpretation  and 
application  of  the  antitrust  laws  should  be  promoted  oy 

(1)  Providing  for  an  expedited  business  review 
procedure  under  which  the  Federal  Trade  Commission 
and  the  Department  of  Justice  would  respond 
promptly  to  requests  for  advance  rulings 
concerning  whether  certain  activities  and 
arrangements  would  violate  the  antitrust  laws;  and 

(2)  Providing  for  a  process  under  which  the  Federal 
Trade  Commission  and  the  Department  of  Justice 
could  issue  antitrust  enforcement  guidelines  based 
upon  either  their  own  initiative  or  when 
petitioned  by  private  parties. 
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Rationale 

The  antitrust  laws  are  designed  to  be  sufficiently  flexible 
to  protect  competition  in  furnishing  all  types  of  products  and 
services  under  an  infinite  range  of  market  conditions.   These 
laws  are  the  product  of  a  century  of  experience  and  are  the 
embodiment  in  the  economic  sector  of  a  fundamental  principle  of 
our  system  of  government  —  equal  opportunity  under  the  law. 

The  promotion  or  preservation  of  competition  in  the  health 
care  delivery  system  is  a  basic  concept  in  most  of  the  health 
reform  proposals.   Only  by  preserving  competition  can  Congress 
hope  to  enhance  quality  while  controlling  costs  and  encouraging 
innovation. 

The  antitrust  laws  should  not  be  weakened  by  creating 
exceptions  for  certain  professionals,  providers,  or  activities. 
There  is  no  reliable  evidence  that  weakening  the  antitrust  laws 
will  reduce  the  cost  of  health  care.   Further,  any  exception  for 
one  type  of  professional,  provider,  or  activity  would  surely  be 
enlarged  to  include  others.   For  example,  if  physicians  were 
permitted  to  engage  in  price  fixing,  then  other  professionals  and 
providers  would  claim  the  same  privilege.   Then  health  plans 
might  assert  the  same  right.   The  exceptions  might  well  then  have 
to  be  expanded  beyond  the  health  delivery  area. 

Any  discussion  of  amending  and  weakening  the  antitrust  laws 
is  premature  since  it  is  unclear  what  type  of  health  reform  plan 
will  be  approved  by  Congress.   For  example,  it  would  make  little 
sense  to  amend  the  antitrust  laws  if  health  care  reform  amounted 
merely  to  incremental  reform  of  the  health  insurance  laws. 
Before  taking  such  a  drastic  step.  Congress  should  try  less 
drastic  measures  such  as  providing  for  prompt  rulings  and 
issuance  of  clarifying  enforcement  guidelines. 

II.   PATIENT  CHOICE  AND  HARKET  ACCESS  WITHIN  HEALTH  PLANS  SHODLD 
BE  PRESERVED 

A.    Health  Plans  Should  Be  Prohibited  From  Restricting 
Market  Access  and  Reducing  Patient  Choice 

Health  plans,  including  integrated  delivery  systems, 
possessing  market  power,  defined  as  20%  or  more  of  the 
product  or  service  market  within  a  contiguous 
geographic  service  area,  must  provide  an  opportunity 
for  participation  by  a  sufficient  number  of  unrelated 
providers  to  provide  patients  a  meaningful  choice  based 
upon  objective  competitive  criteria  which  are 
consistent  with  the  purposes  of  the  statute. 

(1)   The  burden  of  proof  will  be  on  the  health  plan  to 
demonstrate  that  it  either  does  not  have  market 
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power  or  that  it  has  made  participation  available 
based  on  objective  competitive  criteria. 

(2)  Any  health  plan  which  elects  to  make  participation 
determinations  based  on  objective  competitive 
criteria  must  make  the  criteria  known  sufficiently 
in  advance  to  afford  all  interested  providers  a 
fair  opportunity  to  qualify  for  available 
openings . 

(3)  Health  plans  possessing  market  power  must  provide 
an  opportunity  at  least  every  two  years  for  any 
interested  provider,  including  those  participating 
in  the  health  plan,  to  demonstrate  that  they  can 
fulfill  the  selection  criteria  better  than  other 
providers. 

(4)  Health  plans  with  market  power  must  provide 
patients  with  a  choice  of  unrelated  providers, 
where  available,  and  must  honor  the  patient's 
selection  of  a  provider. 


Rationale 


Health  reform  legislation  should  balance  the  desire  to  allow 
integrated  delivery  systems  and  managed  care  plans  the 
opportunity  to  prove  their  validity  m  the  marketplace  agamsz 
the  right  of  patients  to  be  able  to  obtain  the  health  care  of 
their  choice. 

There  can  be  no  meaningful  choice  for  patients  if  providers 
are  deprived  of  market  access.   Market  access  and  patient  choice 
become  increasingly  restricted  as  health  plans  attain  significant 
market  power.   Accordingly,  this  proposal  allows  integrated 
delivery  systems  and  managed  care  systems  to  operate  with  few 
restrictions  so  long  as  they  do  not  exceed  the  market  power 
threshold.   Once  they  do,  they  assume  a  responsibility  to  the 
public  to  ensure  that  patients  will  continue  to  be  able  to  select 
their  providers  based  on  the  public  policy  objectives  contained 
in  the  statute. 

The  burden  properly  rests  on  the  health  plans  to  demonstrate 
that  they  are  below  the  market  power  threshold  or  have  applied 
the  objective  criteria  because  they  generally  will  possess  the 
market  data  and  will  have  control  over  whether  they  are  above  the 
threshold.   Congress  must  avoid  the  situation  where  an  integrated 
delivery  system  is  permitted  to  gain  market  power,  foreclose 
comoetitors  from  the  market,  and  eliminate  consumer  choice.   In 
such  a  case,  patients  will  be  forced  to  obtain  health  care  from  a 
provider  based  on  corporate  affiliation  rather  than  on  sound 
public  policy  objectives  such  as  quality,  cost,  and  patient 
satisfaction. 


304 


Netvor)c  Health  Plans  Should  Be  Required  to  Adopt 
Provider  Contracting  Procedures  That  Preserve  Patient 
Choice  and  Market  Access 

(1)  Contracts  between  network  health  plans  (as  defined 
in  §  1402(f)  of  the  Health  Security  Act)  and 
providers  should  be  based  on  full  and  open 
competition.   Determinations  by  network  health 
plans  to  enter  into  contracts  with  providers 
should  be  made  under  an  open  competitive  process 
which  utilizes  objective  selection  criteria  for 
each  type  of  good  or  service  furnished  including 
quality,  price,  and  patient  satisfaction. 

(2)  Network  health  plans  should  be  precluded  from 
using  selection  criteria  which  directly  or 
indirectly  discriminate  against  any  health 
provider  on  the  basis  of  type,  class,  or  category 
of  provider,  or  based  on  whether  the  provider  is 
affiliated  with  a  hospital  or  related  entity. 


Rationale 


These  provisions  are  intended  to  ensure  patient  freedom  of 
choice  and  provider  market  access  with  respect  to  network  health 
plans  that  provide  benefits  through  contracts  with  providers. 

The  intent  of  these  provisions  is  to  afford  qualified 
providers  maximum  opportunity  to  compete  for  contracts  with 
network  health  plans  through  the  use  of  the  following  procedures: 

(i)     advance  publication  of  objective  selection  criteria; 

(ii)    advance  public  notice  of  when  applications  for 
participation  are  to  be  accepted; 

(iii)   limiting  the  evaluation  of  applications  to  the 
published  criteria; 

(iv)    verification  that  providers  have  the  capacity  to 
accommodate  the  patients  that  the  plan  will  be 
directing  to  them  and  that  the  quality  of  service 
provided  will  not  be  compromised  by  the  price 
negotiated  or  by  increased  utilization; 

(V)     periodic  evaluations  of  participating  providers  and 
aij  "open  season"  at  least  every  two  years  in  which 
non-participating  providers  will  have  an  opportunity 
to  demonstrate  that  they  can  fulfill  the  selection 
criteria  better  than  participating  providers;  and 
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(vi)    meaningful  due  process  protections  prior  to 

termination  or  non-renewal  of  a  provider  contract. 

III.  ALL  HEALTH  PLANS  SHOULD  BE  REOaiRED  TO  PRESERVE  ACCESS  TO 
OUT-OF-NETWORK  HEALTH  CARE  PROFESSIONALS  AND  PROVIDERS 

A.    All  Health  Plans  Must  Offer  A  "Point-of-Service"  Option 

All  health  plans  should  be  required  to  offer  a  "point- 
of-service"  option  to  preserve  patient  choice  and 
access  with  respect  to  out-of -network  health  care 
professionals  and  to  enable  such  professionals  to  refer 
enrollees  to  out  of  network  providers  as  deemed 
necessary,  subject  to  reasonable  patient  premium  and 
cost  sharing  requirements. 

Rationale 

Requiring  health  plans  to  provide  a  point  of  service  option 
which  is  not  subject  to  unreasonable  coinsurance  requirements 
should  ensure  that  the  patient's  fundamental  right  to  purchase 
the  health  care  of  his  or  her  choice  is  preserved  and  that 
competing  providers  will  be  available  when  another  opporxiunity 
becomes  available  to  participate  in  a  health  plan. 

IV.  Enforcement 

The   entity   charged   with   certifying    the   compliance   of   health 
plans   with   the   requirements   of    the   health   reform   act   should 
ensure   that   health   plans  are    in   compliance   with   the    foregoing 
requirements    listed"  in    I.,     II.,    and    III.    as    a    condition    of    being 
permitted   to   offer    benefits   under    the   Act. 

JCP/:hl 
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Powers,    Pyles,    Sutter   6.   Verville 
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Third   Floor 

Washington,  D.C.   20004-2404 

(202)  466-6550 
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President  rxd   Chief  Executive  Officer 
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Good  Morning,  Mr.  Chairman.  As  a  cancer  patient,  my  greatest 
concern  is  that  Congress  will  lose  sight  that  health  care  reform  is 
about  helping  sick  people.  We  need  health  care  reform  which  is 
pro-consumer,  squarely  on  the  side  of  the  patient.  Every  part  of 
the  health  care  reform  legislation  should  be  evaluated  in  terms  of 
its  impact  on  consumers,  including  anti-trust  proposals. 

Exemptions  from  Anti-Trust 

Some  health  care  providers  are  advocating  exemptions  from  anti- 
trust law.  Many  arguments  are  put  forth  to  justify  such 
exemptions.  Doctors  say  they  need  to  counter  balance  the  power  of 
large  HMO's.  Hospitals  say  they  need  to  collaborate  and  eliminate 
duplication  of  facilities  and  equipment  such  as  high  priced  MRI 
machines. 

These  proposals  are  highly  suspect.  Anti-trust  laws  are  designed 
to  foster  competition,  reducing  prices  to  the  underlying  costs  of 
goods  and  services. 

Exemptions  for  Physicians 

Physicians  claim  that  they  are  seeking  anti-trust  exemptions  so  (1) 
they  can  work  together  to  reduce  costs  through  sharing 
arrangements,  and  (2)  compete  more  effectively  against  large  HMO's 
or  bargain  collectively  with  HMO's. 

It  is  true  that  sharing  arrangements  may  reduce  cost.  However, 
anti-trust  exemptions  are  not  needed  to  create  sharing 
arrangements.  Physicians  are  free  to  create  corporations  and  other 
entities  which  will  own  or  finar.je  equipment  or  facilities  which 
are  leased  to  different  physicians  or  practice  groups.  For 
example,  common  areas  in  a  medical  office  building  are  shared  by 
all  tenants.  Such  arrangements  do  not  violate  anti-trust  laws,  and 
no  exemptions  are  needed. 
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similarly,  to  bargain  collectively  with  HMO's  or  other  medical 
networks  does  not  require  anti-trust  exemptions.  In  fact, 
physicians  who  are  real  experts  in  their  field  will  be  better  off 
not  participating  in  collective  arrangements.  Like  super  star 
athletes,  the  best  physicians  can  obtain  legal  assistance  and 
negotiate  their  own  special  contracts  with  HMO's  and  networks. 

The  real  motivation  of  physicians  is  price  fixing  and  to  limit 
competition. 

Exemptions  for  Hospitals,  HMO's,  Etc. 

Some  hospitals  and  HMO's  are  advocating  anti-trust  exemptions  so 
they  can  share  expensive  pieces  of  medical  equipment  and  build 
facilities  which  will  be  jointly  owned  or  operated.  In  their  view, 
costs  will  be  reduced  by  restricting  supply  and  reducing  excess 
capacity.   However,  this  view  is  questionable. 

It  is  true  that  one  hospital  which  has  an  MRI  machine  or  other 
advanced  equipment  may  have  an  advantage  over  a  competitor  that 
does  not.  However,  by  allowing  anti-trust  exemptions  for  the 
purpose  of  sharing  equipment  and  facilities,  technological 
competition  is  reduced.  Anti-trust  exemptions  are  being  sought 
because  hospitals  and  HMO's  do  not  want  to  compete  for  patients  and 
doctors. 

We  do  not  have  too  many  MRI  machines.  There  is  no  such  thing  as 
excess  supply  of  high  technology  medicine.  The  easy  availability 
of  high  tech  medicine  benefits  consumers,  producing  better 
diagnoses,  outcomes,  and  lower  costs.  Hospitals  which  have  state- 
of-the-art  equipment  can  also  attract  the  best  and  brightest 
doctors  and  researchers. 

The  problem  is  the  price  of  using  advanced  technology  and  medical 
facilities.  The  business  of  medicine  has  created  conflicts  of 
interest  and  normal  price  mechanisms  for  matching  supply  and  demand 
have  been  thwarted. 

For  example,  physicians  should  not  be  allowed  to  have  a  financial 
interest  in  facilities  where  they  refer  patients  for  tests  or 
treatement.  Many  doctors  require  X-rays  for  diagnosis  or  radiation 
treatments  for  patients.  It  is  a  conflict  of  interest  for  doctors 
to  have  a  financial  interest  in  radiology  centers  which  do  such 
work  because  such  doctors  have  a  financial  incentive  to  over 
prescribe  radiology  services.  This  is  particularly  under  third 
party  payment  schemes. 

Laws  are  needed  to  restore  the  price  mechanisms  to  full  strength 
and  protect  consumers.  Laws  should  provide  for  all  users  of 
facilities  or  services  to  be  informed  of  the  price  prior  to 
treatment.  We  have  such  disclosure  laws  in  banking  and  many  other 
industries,  and  they  contribute  to  market  efficiency. 
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Anti-trust  exemptions  which  restrict  the  supply  of  facilities  and 
technology  by  allowing  health  care  providers  to  collaborate  are 
anti-consumer.  Total  underlying  costs  may  be  reduced,  but  there  is 
no  guarantee  that  prices  will  drop.  In  fact,  profit  margins  of 
providers  will  rise. 

The  Lessons  of  History 

I  urge  the  Subcommittee  to  reject  all  proposed  anti-trust 
exemptions  as  part  of  health  care  reform.  They  are  anti-consumer 
and  anti-patient.  The  free  market,  will  work,  but  we  need  to  set 
the  stage  so  the  price  mechanism  truly  works.  If  the  price 
mechanism  is  fully  functional,  the  free  market  will  allocate 
resources  most  efficiently. 

I  remind  the  Subcoromitee  of  the  McCarren-Ferguson  Act,  which  was 
passed  with  good  intentions.  It  was  also  supported  with  what 
appeared  to  be  sound  arguments  at  the  time.  However,  it  has  proven 
to  be  extrememly  anti-consumer  and  anti-patient,  leading  to  higher 
prices  for  insurance  coverage.  It  has  not  served  the  public.  Do 
not  make  the  same  mistake  with  proposed  anti-trust  exemptions  for 
health  care  providers.   Learn  the  lesson  of  history. 

Unitary  Pricing  on  Drugs 

The  legislation  proposed  by  the  President,  now  in  various 
Congressional  committees,  has  "unitary  pricing"  requirement  which 
is  anti-competitive  and  anti-consumer.  I  urge  this  Subcommittee  on 
Economic  and  Commercial  Law  to  hold  hearings  as  to  why  such  a 
provision  of  the  proposed  legislation  is  in  the  public  interest  or 
to  strike  the  "unitary  pricing"  provisions  from  the  legislation. 

Under  the  proposed  legislation,  a  drug  manufacturer  must  offer  the 
same  price  to  all  customers  (HMO's,  pharmacy  chains,  etc.)  who 
purchase  on  the  same  terms.  This  provision  disregards  the  fact 
that  different  buyers  may  constitute  different  classes  of  trade. 

For  example,  large  HMO's  and  drug  benefit  management  companies  such 
as  Medco  Containment  have  consumers  who  are  in  essence 
"subscribers"  to  services  and  drug's.  Retail  pharmacies  which  rely 
on  "walk-in"  customers  do  not  have  a  subscriber  relationship  with 
their  customers. 

Drug  manufacturers  are  willing  to  compete  aggressively  and  give 
deeper  discounts  to  HMO's  and  >^ther  resellers  which  have 
subscribers.  The  reason  is  that  the  cost  of  aquiring  a  patient  or 
end-user  customer  is  less  and  the  probability  of  repeat  purchase  is 
greater  when  dealing  with  a  reseller  which  has  a  subscriber 
customer  base. 
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According  to  retail  pharmacists,  "unitary  pricing"  is  needed  to 
"level  the  playing  field"  by  allowing  retail  pharmacists  to  buy  on 
the  same  terms  as  subscriber  type  buyers.  However,  consumers  will 
pay  more  for  drugs  if  the  "unitary  pricing"  provisions  of  the 
proposed  legislations  are  enacted. 

"Unitary  pricing"  is  really  an  anti-discounting  provision  which 
says  that  no  buyer  should  get  a  better  discount  than  retail 
pharmacists.  It  ignores  the  fact  that  while  terms  of  sales  can  be 
the  same,  "conditions  of  sale"  are  different,  and  that  some 
resellers  have  a  very  different  relationship  with  end-user  patients 
than  other  resellers. 

"Unitary  pricing"  will  reduce  competition  among  resellers  of  drugs. 
Resellers  will  no  longer  need  to  negotiate  aggressively  to  get  the 
best  price.  Competition  for  patients  will  be  diminished.  For 
example,  retail  pharmacists  will  not  need  to  provide  high  levels  of 
services  or  to  be  as  innovative  if  price  competition  is  reduced. 

The  National  Association  of  Retail  Druggists  (NARD)  and  the 
National  Association  of  Chain  Drug  Stores  (NACDS)  have  endorsed 
President  Clinton's  proposed  legislation  because  of  "unitary 
pricing."  The  reason  is  that  these  types  of  merchants  are  under 
new  competitive  pressures  from  Wal-Mart,  HMO's,  mail  order 
pharmacies  such  as  AARP,  Medco  Containment,  and  other  new 
resellers.  These  organizations  did  not  even  exist  ten  or  fifteen 
years  ago. 

Retail  druggists  are  seeking  relief  from  these  new  competitors  and 
changes  in  the  retail  pharmacy  market.  However,  the  public  will 
pay  more  for  drugs  if  retail  pharmacists  are  protected  from 
competition  and  anti-discounting  legislation  is  enacted. 
The  public  should  get  the  benefits  of  new  competition  and  new  ways 
of  doing  business.  The  public  should  not  be  required  to  pay  to 
protect  inefficient  channels  of  distribution  from  competition. 

In  seeking  relief  from  competition,  retail  pharmacists  are  turning 
to  government  rather  than  competing  in  the  marketplace  and  serving 
patients  better.  This  Subcommittee  must  not  allow  competition  for 
political  influence  to  be  a  substitute  for  competition  in  the 
marketplace. 

At  one  time,  every  drug  store  had  a  soda  fountain  where  sandwiches, 
ice  cream,  and  sodas  were  sold.  These  soda  fountains  were 
"America's  fast  food  outlets."  McDonald's  and  other  fast  food 
chains  made  drug  store  soda  fountains  obsolete.  Many  drug  stores 
removed  their  soda  fountains  and  changed  their  merchandising. 

Drug  store  chains  and  retail  pharmacists  will  have  to  adapt  again 
and  become  more  innovative  if  they  are  to  retain  their  customers 
and  maintain  their  revenues.  This  need  to  innovate  will  serve 
consumers  and  patients. 
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I  urge  this  Subcommittee  to  remove  the  "unitary  pricing"  provisions 
from  the  proposed  legislation.  Let  the  free  marketplace  serve 
patients  and  customers. 

In  any  case,  health  care  reform  legislation  does  not  need  "unitary 
pricing."  Robinson-Patman  is  the  law  of  the  land.  We  have  the 
Federal  Trade  Commission  which  is  required  to  enforce  Robinson- 
Patman.  Let  the  Federal  Trade  Commission  and  the  courts  sort  out 
this  issue  if  the  Subcommittee  is  uncertain  about  what  to  do 
regarding  "unitary  pricing."   We  don't  need  more  legislation. 


311 


ZHCiMBESZ': 


FORTUNE 


HEALTH    CARE 


THE  PLOTS  TO  KEEP 
DRUG  PRICES  HIGH 

At  long  last,  drugmakers  are  discounting — and  often  hating  it.  A  bizarre  cast  of  Bill 
Clinton,  Jesse  Jackson,  and  your  local  pharmacist  would  call  a  halt.   Uby  Shawn  Tully 


PICTl  RE  a  mvihicjl 
market  Irom  a  huM- 
nc>*>  \cr»»ii>n  o\  Thf 
Amhiun  \iiiiii\  Buy- 
crv  ru*>h  about  ihc  souk,  sirik- 
int  luscious  bareaifT*  lor  dates 
anJ  '^piccN  Shrewd  merchant** 
oiler  vpecial  terms  to  custt)m- 
crs  lAho  place  carj\an-si/c  or 
dcrs:  I  II  cr\c  >ou  a  much 
lower  price  //  vou  tive  >i>ur 
husmcN"  lo  me  rather  than  it) 
the  nei^hhormu  dale  siand. 

Then  tv\o  poriK  customers 
are  hi>rne  m  on  eroaninc  sedan 
chair^.  Abdul  and  Saud  shun 
the  meicc-  I  am  the  siaie. 
Abdul  ^t»ar^.  The  lowest  price 
\ou  merchants  crant  lo  am 
customer.  \ou  must  also  t>tfcr 
me — ihoueh  I  won'i  promise 
\ou  anx  e\lra  business.  He 
mns  at  ihe  mouniatnous  Saud. 
a  pri\aie  bu\er  who  alsti  dis- 
dain^ bart:jinini:  /\nd  ihe 
same  i:ocs  tor  m\  Inend  Suud 
He  deser\es  \our  best  price,  no 
matter  how  much — or  how  lit- 
tle— he  teels  hke  huMni;. ' 

The  merchants  quickK  hnd 
that  when  lorced  to  erani  hi^ 
dis4.ount^  to  Abdul  and  Saud 
without  i:eiiini;  extra  \olume  in 
return,  ihev  lose  ihe  profits 
earned  in  their  discount  deals 
wiih  other  buyers.  In  laci.  ihe 
onl\  w.i\  ihe\  can  restore  prt»t- 
ils  IS  h>  takini:  back  thitse 
diNCounis.  Nt>i  much  ptnni  in 
haiiulme  now— the  sellers  can  ru)  kmger  af- 
loi\l  lo  cut  prices  much.  The  din  of  hargain- 
ine  subsides  as  the  spectacle  of  a  lecminc 
marketplace  fades  like  a  miraue  in  the  descn. 

That  lale  is  a  parable  lor  what  could  hap- 
pen to  lodax  s  druu  market    Ahdul   and 

Kt  tiiHll  K.-\\s<K  I  Ml  A'tir/.  /A/K* 


''Our  concept  of  best-price  for  Medicaid — now  incorporated 
in  federal  law— was  supported  by  our  longstanding  strategy 
of  avoiding  deep  discounts."  — P  Roy  Vagelos 

CEO.  Merck 
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Saud — ihc  ledcrul  govern- 
ment and  America's  retail 
pharmjcie!> — threaten  to 
hall  the  wave  of  competi- 
tkin  in  drug  pricing  that  is 
just  beginning  to  roll.  The 
wave  was  unleashed  by  nim- 
ble, bargain-hungry  custom- 
ers likf  HMOs  and  mail- 
order houses  that  press  phy- 
sicians to  prescribe  low- 
priced  drugs. 

Shackling  this  market 
would  be  tragic  because 
competition  is  working.  Drug 
prices  rose  at  a  i.i'r  annual 
rate  in  the  hrst  nine  monlhs 
of  IW3.  one-third  the  rate  of 
1990.  Although  companies 
were  likely  restraining  prices 
to  ward  off  the  threat  of  price 
controls,  the  mam  factor  was 
increased  competition  in  the 
market. 

A  major  force  has  been 
the  explosion  in  the  supply 
of  similar  or  identical  drugs. 
Thai  growth  isn  t  limited  to 
the  su-called  generics,  cheap 
copies  of  brand-name  drugs 
that  appear  after  the  patents  ^^^^^^" 
expire.  Expensive  patented 
products  now  face  strung  competition  as 
well.  It  comes  Imm  what  are  known  as  me- 
tuo  drugs,  newly  patented  rivals  that  are 
chemically  different  but  have  the  same  med- 
ical effect.  Crowding  the  market,  for  exam- 
ple, arc  eight  patented,  virtually  inter- 
changeable ace  inhibitors "  for  hvper- 
tensiun  and  four  copycat  ulcer  drugs. 

SURROUNDED  by  choices,  power- 
ful buyers  such  as  HMOs,  hospitals, 
and  mail-order  hrms  are  dnving 
down  prices.  The  key  to  securing 
discounts  isn  t  mainly  size  but  ilie  ahilitx  lo 
ilud  markei  \lmre.  By  granting  a  big  HMO  a 
2-""<  discount  in  exchange  for  a  lOC^  in- 
crease in  volume,  a  manufacturer  can  gener- 
ate a  pile  of  extra  profits.  That's  the  bait  that 
draws  producers  into  pnce  competition. 

Wait  a  minute — where  has  all  this  competi- 
tion been  the  past  several  years?  Why  have  we 
heard  so  much  about  drug  prices  rising  steep- 
ly unt  il  quite  recently?  The  answer  is  t hat  buy- 
ers have  lacked  the  leverage  lo  change 
market  share  Now  they  re  seizing  it.  H.MOs 
and  mail-order  houses,  which  send  patients 
drugs  for  chronic  illnesses,  take  bids  from 
manulaciurersnn  all  the  similar  high-quality 


''The  drugstores  want  the  same  discounts  as  the 
buyers  who  really  move  market  share." 

— Travers  Wills 
CEO.  Diversified  Pharmaceutical  Services 


drugs  in  each  category  and  put  the  lowest- 
priced  products  on  lists  of  preferred  drugs 
called  formularies.  Then  they  prod  doctors  to 
prescribe  the  drugs  on  the  formularies.  The 
preferred  drugs  quickly  gain  market  share, 
while  overpriced  products  languish. 

The  effects  of  this  bargaining  are  in  the 
newspapers  every  day.  as  drugmakers  slim 
down  to  meet  the  rigors  of  real  competi- 
tion. Merck.  Warner-Lambert,  and  other 
drug  giants  have  announced  3U.(XX)  layoffs 
in  the  past  year. 

But  the  Clinton  health  care  reform 
plan — think  of  it  as  the  Abdul  plan — and 
lawsuits  filed  by  the  pharmacists — call 
them  Saud  suits — would  penalize  manufac- 
turers that  grant  discounts  in  exchange  for 
extra  business  from  sharp-penciled  custom- 
ers. Why?  The  manufacturers  would  be 
forced  to  offer  the  same  low  prKCS  to  these 
passive  buyers  who  have  no  influence  on 
market  share.  Smce  drugmakers  couldn't 
afford  to  offer  deep  discounts  to  the  whole 
market,  today's  feverish  bargaining  would 
cool  way  down.  The  pharmaceutical  manu- 
facturers would  lake  on  the  bloated,  jowly 
look  of  a  public  utility. 

We  \e  been  down  this  road  before.  The 


state  Medicaid  agencies, 
which  buy  \2'r  of  the  drugs 
in  Amenca.  began  to  flex 
their  muscles  in  the  late 
19SOs.  pushing  down  prices 
by  establishing  formularies 
and  using  red  tape  to  discour- 
age doctors  from  prescribing 
costly  drugs.  Pharmaceutical 
companies  feared  their  big- 
gest customer  would  shut  out 
their  expensive  new  products. 
So  m  199(1  the  industry 
struck  a  bargain.  Drugmak- 
ers agreed  to  give  Medicaid  a 
flat  rebate  off  the  wholesale 
price  of  all  their  drugs  The 
rebate  is  currently  l5.T~e.  In 
exchange.  Medicaid  banned 
the  formularies  drugmakers 
dreaded  and  agreed  to  pay 
for  any  new  drug  a  doctor 
cared  to  prescribe  for  at 
least  six  months. 

For  HMOs  and  mail-order 
drug  sellers,  the  legislation 
contained  a  dagger  in  the 
guise  of  the  so-called  best- 
price  provision.  Say  a  manu- 
^^^^^^^  facturer  is  selling  a  drug  to 
^^^^^^  HMOs  and  other  buyers  at 
discounts  as  deep  as  30'7.  It 
must  then  offer  Medicaid  not  the  standard 
15.7%  reduaion  but  the  "best  pnce  "  it  is 
granting  any  private  customer — m  this  case. 
3(Ki  off.  This  provision  split  the  industry. 
Merck  and  Pfizer,  two  companies  thai  resist 
deep  discounting,  strongly  supponed  the 
measure,  with  enthusiastic  backing  trom  the 
retail  druggists.  In  the  opposition  were  aMd 
price  cutters  like  Upjohn  and  Glaxo,  which 
rightly  feared  thai  the  best-price  policy 
would  hamper  competition 

Best-price  is  working  brilliantly  for  its 
proponents.  By  forcing  drugmakers  to  ex- 
tend discounts  lo  Medicaid  for  no  addition- 
al business,  it  makes  price  cutting  far  more 
expensive.  The  manufaaurers  response  is 
simple:  On  many  drugs,  no  buyer  gets  a  dis- 
count deeper  ihan  Medicaid's  15.7''(.  The 
losers  are  the  most  powerful  buyers  like 
HMOs  and  hospitals,  which  frequently  re- 
ceived discounts  of  40O .  SO'r .  or  more.  "In 
the  past  wed  offer  a  manufacturer  90^^  of 
our  business,  maybe  SlU  million  in  addi- 
tional business,  and  get  really  low  prices. " 
says  Dale  Kramer,  director  of  drug  pur- 
chasing for  Kaiser  Permanente.  America's 
largest  HMO.  "Now  no  one  wants  to  go  be- 
low the  Medicaid  floor. " 
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Kramer  reckons  that 
best-price  has  raised 
Kaisers  hill  for  patented 
prescription  drugs  $50 
million  a  year,  or  lOr'r. 
The  price  Kaiser  pays  for 
Coumadin,  an  anticoag- 
ulant for  heart  patients 
from  Du  Pom-Merck, 
jumped  from  $4  per  lOt) 
tablets  to  $40.  As  pnce 
cullers  predicted,  they 
are  suffering.  The 
Glaxos  and  Upjohns  of 
the  world  often  can  t 
afford  to  lower  prices 
enouch  to  win  market 
share  Irom  the  Mercks 
and  Ptizers  "Best-price 
should  be  abolished." 
says  Mitch  Daniels,  head 
of  Nonh  American  phar- 
maceutical operations  at 
Eli  Lilly,  another  aggres- 
sive discounter  "You'd  ^^^^^^^^^ 
only  like  it  if  you  were  a  ^^^^^^^^^ 
tax  collector. ' 

Trying  to  push  drug  prices  down.  Congress 
earlier  this  year  partly  undid  the  I99U  deal 
between  the  Medicaid  agencies  and  the 
drugmakers.  Once  again  the  Medicaid  buy- 
ers may  use  formularies  and  behave  like 
competitive  private  buyers.  Instead  of  reim- 
bursing whatever  doctors  prescribe,  the 
Medicaid  agencies  may  put  their  business 
out  to  bid  a  la  Kaiser,  trading  extra  sales  for 
low  prices.  States  can  drive  rebates  far  below 
the  l>.T~r  minimum.  California's  Medicaid 
agency.  Medi-Cal.  has  established  what 
amounts  to  a  restrictive  formulary  MediCal 
has  decideu  to  pay  lor  just  two  of  the  four 
ulcer  drugs  on  the  market.  SmiihKlme  Bee- 
cham  s  Tagamet  and  Merck  s  Pepcid.  In  ex- 
change for  the  deal.  Medi-Cal  secured 
discounts  Irom  both  manufacturers. 

So  tar.  California  is  an  exception.  Dru»- 
makers  are  mounting  a  crusade  to  stop  slates 
from  setting  up  restrictive  formularies  and 
have  recruited  an  unlikely  ally:  minority 
groups  led  by  Jesse  Jackson  s  Rainbow  Coali- 
tion. The  strangest  of  bedfellows,  black  lead- 
ers and  drug  executives  testify  to  the  same 
state  legislative  committees  to  denounce  for- 
mularies. The  manufacturers  and  putative  mi- 
nority advocates  claim  that  formularies  foster 
second<lass  medicine  by  denying  the  best 
drugs — by  which  they  mean  the  most  expen- 
sive— to  the  poor.  Ne\er  mind  that  less  costly 
drugs  are  often  medically  identical  to  their 
pricier  competitors.  The  argument  is  proving 


''In  the  past  we'd  offer  a  manufacturer  90%  of  our  busi- 
ness and  get  really  low  prices.  Now  no  one  wants  to  go 
below  the  Medicaid  floor."  —Dale  Kramer 

Kaiser  Permanente 


highly  effective,  with  New  Jersey.  Washing- 
ton, and  other  states  announcing  they  have  no 
plans  to  resinci  drugs.  The  drugmakers 
haven  t  won  yet  If  California  demonstrates 
that  formularies  produce  big  savings  for  con- 
sumers, budget-strapped  states  might  follow. 
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NOTHERCHALLENGEtocom- 
petition  comes  from  a  different 
adversarv:  America  s  60.000  retail 
Lpharmacies.  Drugmakers  grant 
them  tew  if  any  discounts,  for  a  simple  rea- 
son: Pharmacies  have  little  power  to  shift 
market  share.  Their  job  is  to  sell  whatever 
doctors  prescribe  Big  retail  chains  like 
Rite-Aid  get  small  discounts  for  buying 
huge  volumes.  But  since  they  can't  lure 
manufacturers  with  extra  orders,  they  pay 
far  more  than  mail-order  houses. 

To  stop  their  decline,  the  druggists  are 
suing  to  get  the  same  prices  as  mail-order 
firms  and  other  more  powerful  competi- 
tors. Among  other  suits,  Rite-Aid.  Revco. 
and  eight  other  chains  and  ten  independent 
drugstores  are  charging  the  largest  mail-or- 
der seller.  Medco  (now  owned  by  Merck), 
and  live  manufacturers  with  violating  the 
Robinson-Patman  Act.  This  1936  federal 
law  bans  "price  discrimination  "  among  dif- 
ferent customers  Under  the  courts'  inter- 
pretation of  Robinson-Patman.  a  company 
must  offer  the  same  pnce  to  all  buyers  in 
the  same   'class  of  trade. "  To  justify  the 


wide  range  in  prices, 
the  drugmakers  claim 
that  HMOs,  mail-order 
companies,  drugstores, 
and  other  buyers  are 
distinct  types  of  cus- 
tomers that  offer  dif- 
ferent services.  HMOs 
market  formular\  drues 
to  their  own  doctors. 
for  example,  while 
boosting  drugstore  sales 
is  a  different  proposi- 
tion, requiring  an  arm> 
of  salespeople  to  woo 
doctors. 

Bunk.  sa\  the  phar- 
macists   They    claim 
a  conspiracy    Manutac- 
turers.  the  druggists 
charge,  subsidize  huge 
discounts  to  HMOs  and 
mail-order  companies 
with  intiated  prices  to 
drugstores.   The   phar- 
^^^^^^^^^      mactes  demand  a  ruling 
that  would  put  them  m 
the  same  class  of  trade  as  HMOs  and  mail- 
order firms. 

A  Pennsylvania  coun  will  likely  decide 
the  case  next  year.  A  win  for  the  pharma- 
cists would  produce  a  seismic  shiKk.  Tight- 
ly enforced.  Robinson-Patman  limns  com- 
petition. For  companies  in  the  same  class 
of  trade,  the  law  doesn  t  accept  the  power 
to  move  market  share  as  a  justihcaiion  lor 
different  prices,  even  though  that  is  the  real 
motive  behind  manufacturers  discounts 
The  law  permits  prices  to  vary  primarily  to 
reflect  cost  savings,  mainly  from  processing 
and  transporting  large  volumes  The  bur- 
den of  justifying  price  differences  falls  on 
the  manufacturer.  If  the  druggists  win.  the 
result  IS  inescapable:  With  minuscule  varia- 
tions, drugstores,  mail-order  hrms.  and 
pharmacy  management  companies  would 
pay  the  same  prices  for  drugs. 

Victory  for  the  druggists  would  have  an 
effect  similar  to  that  of  Medicaid's  best- 
price  policy.  Discounting  would  become 
more  expensive,  and  sellers  would  raise 
prices  toward  what  the  druggists  pay:  full 
wholesale.  This  time  the  victims  wouldn't 
be  just  powerful  buyers  like  large  HMOs. 
The  single  pnce  would  wipe  out  the  modest 
discounts  for  mail-order  and  pharmacy 
benefit  management  companies  such  as  Di- 
versified Pharmaceutical  Services  of  Bloo- 
mington.  Minnesota.  Says  Max  Perm,  a 
consultant  to  drug  manufacturers:    'It 
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would  lead  to  higher  prices  than  you'd  see 
under  free  competition."  (Little  wonder 
that  for  years  the  Justice  Department  has 
not  enforced  Robinson-Patman.  consider- 
ing it  anticompetitive  and  antK»nsumer.) 
The  Ginton  health  care  plan  would  give 
Abdul  and  Saud  considerable  new  power.  It 
would  authorize  vast  new  purchasing  of 
drugs  under  Medicare  and  force  manufac- 
turers to  grant  Medicare  a  Vc  rebate,  with 
price  nses  thereafter  limited  to  inflation.  It 
would  also  Include  a  provision  similar  to  the 
Medicaid  best-price  policy.  The  Medicare 
measure  would  effectively  set  a  floor  under 
discounts  at  17%.  And  just  in  case  the  phar- 
macists lose  their  suit,  the  plan  would  basi- 
cally enforce  Robinson-Patman  for  them  by 
making  it  far  more  difficult  for  manufactur- 
ers to  offer  deep  discounts  to  HMOs  and 
mail-order  houses  in  exchange  for  more 
business.  Likely  result:  All  private  buyers 
would  pay  nearly  the  same  price  for  drugs, 
and  that  pnce  would  be  close  to  full  whole- 
sale, since  discounting  would  be  penalized. 

ANOTHER  EFFECT  of  the  Gin- 
ion  plan:  It  would  douse  drugmak- 
ers'  incentives  to  develop  new 
drugs.  Today  the  only  products 
still  immune  to  pnce  competition  are  total- 
ly onainal  drugs  like  Cognex.  the  new  Alz- 
heimer s  -drug  from  Wamer-Lamben.  So 
potential  profits  from  breakthrough  drugs 
should  continue  to  attract  huge  invest- 
ments in  research.  But  the  Ginton  plan 
threatens  to  wreck  those  incentives  with 
pnce  corarols.  Under  the  plan,  if  the  Secre- 
tary of  Health  and  Human  Services  deems 
anv  new  drug  too  expensi\e.  he  or  she  can 
demand  a  discount  beyond  the  standard 
I7'~f .  If  the  manufacturer  refuses,  the  Sec- 
retary can  ban  it  from  coverage  under 
Medicare  or  require  that  the  U.S.  price 
match  the  lowest  price  in  any  of  21  other 
countries,  including  France.  Canada.  Por- 
•  tugal.  .Australia,  and  New  Zealand,  many 
of  which  have  lower  Irving  costs  than  the 
U.S.  and  strict  government  controls  on 
drug  prices. 

What  would  the  Ginton  plan  mean  for 
the  prnate  market?  An  abrupt  end  to  in- 
lensifying  competition  that  is  finally  start- 
ing to  hold  drug  prices  down.  For  the 
growing  numbers  of  Amencans  who  get 
drugs  through  mail-order  sellers,  pharmacy 
management  firms.  HMOs,  and  other  pro- 
viders of  managed  care,  prices  would  jump 
back  up  toward  regular  retail — and  the 
days  of  negotiating  a  terrific  deal  in  the 
open  market  would  come  to  an  end.       D 
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